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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRICT OF COLORADO
Judge Edward W Notti ngham

Civil Action No. 02-N-297 (BNB)

DUNCAN DUWANE PHI LP,
Pl aintiff,
V.

KIRK G BEAULI EU, and
DONALD L. ESTEP,

Def endant s.

DEPCSI TI ON OF KIRK G BEAULI EU
AUGUST 29, 2002

APPEARANCES:

FOR THE PLAI NTI FF:
VI NCENT C. TODD, ESQ
143 Uni on Boul evard
Sui te 900
Lakewood, Col orado 80228-1829
(303) 980-0922

FOR THE DEFENDANT:
PATRI CI A G LBERT, ESQ
Assi stant County Attorney
100 Jefferson County Parkway
CGol den, Col orado 80419-5577
(303) 271-8968

ALSO PRESENT:
Duncan Duwane Philp
Jenni fer Pielsticker
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PURSUANT TO PRETRI AL SCHEDULI NG ORDER and
the Federal Rules of CGivil Procedure, the above-entitled
deposition was taken by the Defendants at 100 Jefferson
Par kway, Fifth Floor, Golden, Colorado, on Thursday,
August 29, 2002, at 2:06 p.m, before Leslie Ml ecka,

Regi st ered Professional Reporter and Notary Public within

Col or ado.

* * * * * * *
EXAM NATI ON | NDEX PAGE
By M. Todd 3

EXH BI T | NDEX

1 Sunmmons and Conpl ai nt for 8
Duncan Duwane Phil p

2 Pat rol Personnel Menorandum 10
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PROCEEDI NGS
KI RK G BEAULI EU,
havi ng been first duly sworn, was exam ned and testified

as foll ows:

EXAM NATI ON

BY MR TODD:

Q Pl ease state your nane, spelling your | ast
name for the record.

A Kirk Beaulieu, B-e-a-u-l-i-e-u.

Q Deputy Beaul i eu, how are you enpl oyed?

A As an investigator with the Jefferson County
Sheriff's office.

Q How | ong have you been enpl oyed as a sworn

officer for the Jefferson County Sheriff's office?
A Since March 1, 1985.
Q And on what date did you becone an

i nvestigator?
A Approxi mately May 13 of this year, 2002.
Q Were you a patrol deputy for the entire

precedi ng period?

A Yes.

Q What's your educational background?
A H gh school .

Q Where did you graduate high school ?
A Ar vada.
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Q What year?
A 1981.
Q After your graduation from high school, what

enpl oynent did you have between graduati on and becom ng a

Jefferson County sheriff's deputy?

A Numer ous.
Q What types of jobs?
A Meat cutter, deli server, warehousennn,

st ocker, cashier, receiver.

Q Is this primarily grocery retail or just
retail ?

A Grocery. The deli was just a nei ghborhood,
fam ly-owned deli. The -- | can't think. The Best --
wor ked for Best, right out of high school. That was
shi ppi ng, stocking, that stuff. Meat cutter involved
nmeat cutting. Neighborhood famly grocery store, so the
whol e paraneters of that. And then a receiving and
packi ng and shi pping clerk for a western manufacturer

Q In 1981, wasn't it still Labelle's?

A Yeah. | think it was Labelle's. It was --
not too many people renenber Labelle's. But it was
Labelle's, and it became Best. And --

Q Ckay. And when was your acadeny cl ass?

A It began March 1, 1985.

Q How | ong did the acadeny |ast?
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A Approxi mately 504 hours.
Q Now, did you have sone training at that tinme
that indicated to you that a private parking lot was a

roadway under Col orado | aw?

A During the acadeny?

Q Yes.

A | don't think it was referred to at that
time.

Q So you don't recall any issues in acadeny

telling you that you could enforce failure to signal on
private property?

A Are you asking if | had sonething in
reference to failure to signal, or sonething in rel evance
that it was a private road or private property?

Q Let's start with failure to signal. And
then let's go back to whether you tal ked about
definitions. So, did sonme instructor in the acadeny tell
you failure to signal applied on private property?

A | don't think it was ever brought up

Q Did you discuss, in the acadeny, traffic
statutes that applied throughout the state and those that
only applied on roadways or hi ghways or intersections?

A | believe it was covered, yes.

Q Was there any indication in your acadeny, as

far as you know, that the mnor traffic infractions
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applied on private property?

A Ask the question again.

Q Do you recall any indication in the acadeny
that the traffic infractions, as opposed to offenses,
that any of the traffic infractions would apply on
private property?

A In the acadeny, | can't renenber, no

Q Do you renenber sone class subsequent to
acadeny that told you that infractions would apply on

private property?

A Specifically, no.
Q Ckay. Do you recall any course work that
dealt with -- subsequent to acadeny, that dealt with the

di stinction between private property, roadway, hi ghway,
and intersections, as they are defined in Title 42 of the

Col or ado Revi sed St at ut es?

A | believe sonewhere in the career, yes, it
had been.

Q Ckay. You can't remenber where it was?

A Not over the course of 17 years. | can't

renenber exactly when.

Q When do you believe that you first
understood the crime of failure to -- excuse ne, the
infraction of failure to signal to apply on an -- private

property?
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A I had a question at one tine as to what were
the responsibilities of an individual to obey traffic
control devices, or otherwise, fromleaving a private
property and entering onto a public roadway.

Q Ckay. Isn't it your understandi ng that
official traffic control devices are covered separately
with respect to the responsibilities from-- the
responsi bility-to-signal section?

A Today? O when?

Q Any tinme since you have been an officer
under the statutory schene.

A | do today.

Q Well, I'msorry, maybe | asked the question
poorly.

MR TODD: Wuld you reread ny question.

(The last two questions were read back.)

MR TODD: | got it now. | understand.
Fair response.

Q (By M. Todd) Was it previously your
understanding that they were covered in the sanme section

of Col orado Revi sed Statutes?

A Traffic control devices?

Q And the responsibility to signal a turn.

A That they were in separate areas of the
CRS?
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Q I"lI'l ask you, did you at sonme point believe

they were covered by the sane section --

A No.

Q -- Col orado Revi sed Statute?

A No. No.

Q Ckay. So was there sone reason that you

believed that the rules for responding to an official
traffic control device would sonehow cause failure to
signal to apply to private property?

A Yes. Because they were both occurring on
private property, entering a public roadway.

Q Isn't it the requirenent, with respect to
the traffic control device, that it be an official

traffic control device?

A What is the definition of a traffic contro
devi ce?
Q In order for a traffic control device to be

enforceabl e on private property, doesn't it have to be an
official traffic control device?

A It has to fit the definition per Col orado
Revi sed Statutes, yes.

Q Doesn't it have to be placed by the
governnent entity with authority over the right-of-way to
cross the private property?

A | don't knowif it has to be installed
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Q Doesn't --
A I"'mnot familiar with that.
Q Doesn't it have to be placed pursuant to the

authority of the government entity with jurisdiction over
the right-of -way?

A | don't know that.

Q How many -- on how nany occasi ons have you
cited individuals for failure to signal a turn from
private property on to a roadway?

A | would say a couple. Totality, | can't
gi ve you an exact nunber.

Q Have you ever had the occasion to read the
definition of ternms applicable to Title 42, Col orado

Revi sed St atutes?

A Terms or turns?
Q Ter mrs.
A The terns?
Q Yes, sir?
A Ckay. | don't understand what you are
aski ng.
Q O 42-1-1Q2 defines specific terns that are

used in Title 42 of Colorado Revised Statutes. Did you
ever have occasion to read the way those terns were
def i ned under Col orado | aw?

A Wthout | ooking at it, | wouldn't be able to
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answer that.

Q Ckay. Do you recall ever reading the
definition of "highway," as set forth in 42-1-102?

A | believe so.

Q Di d you understand that "highway" required
that it be publically naintai ned?

A | believe so.

Q Had you read the definition of "roadway," as
set forth in that section?

A | believe so, yes.

Q Did you understand that that required it to
be a highway as previously defined?

A | believe so, yes.

Q Had you read the definition of
"intersection," as set forth in that statute?

A | don't believe intersection, no.

Q Okay. Didn't you think that it was
important to understand what the term"intersection”
nmeant in the failure-to-signal sections before you cited
soneone for violating those sections?

A For which sections? H ghway, roadway and
i ntersection?

Q Yes, sir. Doesn't you citing sonething from
42- 608 and 42-903 require that you understand the neaning

of the termintersection?
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A I"'mnot famliar with the C.R S. nunbers
that you are referring to.

A Ckay.

Q You had contact with M. Duncan Philp on
Decenber 14 of 2001, correct?

A Yes.

Q And you cited himunder 42-4-608(1) for
failure to use a turn signal, correct?

A Yes.

Q You were present in court on the 8th day of
February 2002 when Judge Hoppin determ ned that the
appropriate citation is to 42-4-903; is that correct?

A Yes. | was in court.

Q Now, was M. Philp executing a | ane change,
at the tinme that you believed he failed to signal
required by law? O was he turning?

A Tur ni ng.

Q And doesn't Col orado | aw require that that

turning be at an intersection, or that you be on a

r oadway?

A | don't recall, right off the top of ny
head.

Q Ckay. So would it be fair to say you were

not famliar with the requirenents, under the law, of use

of turn indicators at the tinme that you nmade a deci sion
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to stop M. Philp on the 14th day of Decenber 20017

A Not as how the law is read verbatim no.

Q Is traffic enforcenent one of your primary
responsi bilities when you are in patrol division?

A Primary? It goes in and out with each
adm ni stration.

Q Ckay. |In the current administration, is
traffic enforcenent a primary responsibility of patrol?

A I would have to say no.

Q Wuld it be fair to say that policy directs
that primary traffic enforcenent rests with the Col orado

State Patrol in the unincorporated part of the county?

A JCSO policy?

Q Yes, sir.

A That | -- | would have to review it to | ook
back again to see. |It's been revised several tines, and

it's recently been placed on CD ROM

Q Ckay. Al right. On the 14th day of
Decenber 2001, what brought you to the area of Ken Caryl
and Pierce?

A I was assigned to assist in an assignment
that was being performed down there that night.

Q And when did you | earn of the assignnent?

A | don't recall. | don't knowif it was that

day or if it was previous to that.
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Q What was the nature of your assignnent to
assi st?

A To be in the area if we were needed.

Q Di d you have special designation at that

point in terns of your responsibilities and your

availability for special duty?

A Wl you define as designated --

Q Were you part of a special response unit at
that point?

A What do you nean by a "special response
unit"?

Q Sone subcategory that may have incl uded

other than just patrol officers. Designated for sone
| evel of special response?

A I'"'ma nmenber of the SWAT team yes.

Q Ckay. Was your assignnent to this detail as
part of SWAT?

A | don't believe as such. | believe it was
my duty day and we had just finished a call previous.

Q Ckay. The evening of 14 Decenber, was any
SWAT equi pnent noved to the southern part the county as a
part of this?

A Not that | recall, no.

Q Ckay. What happened when you arrived at the

parking lot on the east side of South Pierce, south of
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Ken Caryl, on 14 Decenber 20017

A Which tine? | was in the parking lot a
couple of different tines.

Q Okay. Let's take it through what happened
the first tine. About what tine did you arrive?

A I'"d have to refer to ny DFAR to be specific
about what tine | cleared headquarters and assuned ny
duty down there

(Deposition Exhibit 1 marked for
identification.)

Q (By M. Todd) |'m handing you what has been
marked as Exhibit No. 1. Do those docunents include what

you have just referred to?

A Yes. M daily field activity report.
Q Wat is a daily field activity report?
A It is areport formused to log activity by

an indi vi dual

Q It's a standardi zed form used by the
Jefferson County Sheriff's office in Decenber of 20017

A Yes.

Q And all officers on duty would be filling
out such a forn®

A I woul d believe so, yes.

Q Wth the possible exception that certain

command officers mght not be subject to it?
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4 p.m
Q

was first on
A

the "arrived"

Q

15

Yes.
Okay. You first arrived when?

At approxi mately 1600 hours, which is

Ckay. Was anyone present -- |'msorry, that

duty or that was at the |ocation?
I'"massuming at |ocation, because it's under
bl ock.

Ckay. So when you arrived at the |ocation

at 1600 hours, who was present?

A
Q
A

Q

In the parking lot?
Yes, sir?
| don't recall.

Ckay. Then did you at sone point |eave the

| ocati on before other individuals arrived?

A

| believe so, because | don't renenber

seei ng anybody that | was fanmliar with at that tinme.

Q
| ocati on?

A

Ckay. Wien did you next return to the

| don't recall specific tines. | know | had

driven through the parking lot a couple tines. Two or

three tinmes during the course.

Q

At sone point did you observe other sheriff

deputies present?

A

Yes.
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Q When did that occur?

A Specifically, | still don't -- because
didn't log it down, because it wasn't significant
activity for that duty.

Q Ckay. What is your first clear recollection
of what occurred with respect to the special duty and in
that parking lot that night?

A What do you nean by "special duty"? M
first recollection of the "special duty"?

Q I"msorry, your first recollection with
respect to the operation on which you had been requested
to neet other officers in that parking | ot.

A Okay. | had driven through the parking | ot
and recogni zed one of our -- what | thought was one of

our unnarked patrol vehicles.

Q Okay. Do you recall what tine that
occurred?
A I can assune, by when the summons viol ation

was, that it was prior to 6:40 p.m that night.

Q Okay. Was it still light out?
A As | recall, yes.
Q Ckay. Did you stop at that point in tine,

stay in the lot, or sinply drive on?
A No. | stopped in the |ot.

Q Ckay. Did you remain, or did you | eave
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agai n before com ng back and having contact with

M. Philp?
A I remained in that ot during that tinme.
Q Ckay. Did you converse with other officers?
A Yes.
Q Did you converse with the individual in

tacti cal command?

A For this situation?
Q Yes.
A Not sonebody that is defined as "tactical

conmand, " no.

Q Ckay. Was there any command of ficer present
at any tinme when you were there?

A Not that | ever saw, no.

Q Were you ever told who had conmand with
respect to the operation?

A No.

Q Ckay. Did at sone point you have occasion

to nake contact with a Duncan Duwane Phil p?

A In the parking |l ot or that night?

Q That ni ght.

A Yes.

Q Tell us what i medi ately preceded you

initiating contact with M. Philp?

A How i nmedi ate? | pulled himover.
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vell --
A So that was i mediately prior to contacting
hi m
Q Let's go back to prior to that. Wat caused

you to make contact with M. Philp?

A Failure to signal a left turn while pulling
out of the parking | ot onto southbound Pierce.

Q From a surface that was not publically
mai nt ai ned and not a roadway, correct?

A Correct.

Q Through a cut in the pavenent that had no

official traffic control devices, correct?

A As | recall, correct.
Q At what point did you understand that you
were there that night in response to -- or to nonitor a

Tyranny Response Team protest at the Mauser residence?

A | mssed the first part. Wen did | know?
Q Yes.
A I don't recall if it was that night when we

finished a callout on the west side, or if it was
previous. | know definitely it was after the call out,
because | was assigned to go down there and assist init.

(Deposition Exhibit 2 marked for
identification.)

Q (By M. Todd) |'m handing you what has been
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mar ked as Exhibit No. 2. Do you recognize either of the
docunments that conprises Exhibit 27?

A Yes.

Q Did you see those docunments on the rel evant

dates shown or the day after?

A These dates? The 11 and --

Q Yes.

A No.

Q When did you first see the docunents that

are Exhibit No. 2?
A The first time that | recall would be the

27t h, at around noon, when | found them and faxed themto

Ms. G| bert.
Q The 27th of what nonth?
A August, sorry. August 27.
Q What normal |y occurs when a nmenorandumii s

set for distribution to patrol personnel ?

A What usual |y happens? |t gets docunented in
this format, usually. And then entered into a -- what's
terned the sergeant's book.

Q So a nenp directed to patrol personnel would
only go into the sergeant's book as a BOLO? |t would be
distributed to the patrol personnel mail boxes?

A No.

Q If you are not physically present for --



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

20

well, are the itens in the sergeant's book read at roll
call?

A Sonme are, sone aren't.

Q Is there some policy with respect to

officers reviewing BOLGs in the sergeant's book?

A | don't recall seeing one, no.

Q Did you attend a roll call on Decenber 14?
A Not that | recall, no.

Q Wul d you normally be attending roll call?
A I n what aspect?

Q Wel I, do you norrally have roll call prior

to patrol shifts?

A Yes.

Q Ckay. So there was sonething on this day
that caused you to miss roll call, or you were not
assigned -- you were assigned to report directly?

A It was out of the nornmal, due to the fact

that | spent half the day on a SWAT call out.

Q kay. Is there sone policy in place with
respect to updating SWAT officers when they are rel eased
fromcallouts, as to what the state of the rest of the
county is, enforcenent w se, and what they may have
mssed in terns of roll call BOLGCs?

A No.

Q Ckay. So, you were released fromyour SWAT
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cal l out, and then went fromthe SWAT call out over to the
shoppi ng center at 1600 hours? O --

A | didn't leave lda and go directly to the
shoppi ng center, no.

Q Ckay. So you were on patrol, w thout event,
for sone period of time? O you were dealing with the
aftermath of the event on lIda in terns of equi pnent
cl eanup or --

A Yes.

Q Now, that normally woul d have brought you
back to the sheriff's conplex; is that correct?

A Yes.

Q Did you log the tinme that you left the

sheriff's conpl ex?

A Which tine? Before the callout?
Q After conpleting the callout at |da?
A Did Il log -- when | left Ida to go to the

parking |ot?

Q No. Wen you cleared the department for
patrol fromthe call out.

A No.

Q What did you observe, prior to putting your
car in notion, at the point that M. Philp started his
vehicle in the parking lot?

A What did | do prior to that?
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Q What did you observe prior to you putting
your vehicle in notion?

A | observed M. Philp exit out of the parking
lot without signaling. That's when | put it into drive
and began to nove to follow him

Q So you were still in a parking space next to
I nvestigator Estep at the tine that M. Philp exited on

to Pierce?

A As | recall, yes. | don't -- | could be
m staken. | could be moving. But as | recall, | was
still sitting there, waiting to see if he was going to

turn his turn signal on or not.

Q Whay woul d you have been waiting there to see
if he was going to turn his turn signal on?

A I wasn't. | was sitting there. And when he
nmoved and went to pull out, and didn't use his turn
signal -- if he had used his turn signal, | would have
sat there.

Q I"msorry, Deputy, didn't you just, before
this answer, say that you were waiting to see if he put
his turn signal on?

A You asked ne what did | do prior to putting
my car in notion

Q That's correct.

A He was at the cut in the curb to pull out
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onto Pierce.
Q And Deputy, ny question was -- didn't you
initially, in response to that question, say that you

renmenbered waiting there to see if he put his turn signal

on?

A If that's what was said, then that's what
was said.

Q And why woul d you have been waiting to see

if he put his turn signal on?

A Because he was turning out onto a public
r oadway.
Q And | believe we have already established

that you hadn't familiarized yourself with the el enents
of when a turn signal was required and when it wasn't

from sonething other than a roadway or intersection,

correct?
A Uh- huh.  Yes.
Q Were you | ooking for sone opportunity to

make i nvoluntary contact with M. Philp?

A Say the question again.

Q Were you | ooking for sone opportunity to
initiate sonething other than a voluntary contact with
M. Phil p?

A No.

Q So it was just fortuitous that you observed
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a failure to signal?

A Yes.

Q You weren't trying to get an opportunity so
that Investigator Estep could deliver a docunent that set
forth various statutes that the district attorney
i ndi cated you nmight be able to cite Tyranny Response Team

menbers for during the protest?

A I wasn't aware of that, no.
Q Did you, at the conclusion of the stop,
direct M. Philp to wait so he could talk to -- or so

I nvestigator Estep could talk to M. Philp?
A | don't believe so, no.
Q So at the conclusion of the stop, you told

M. Philp he was free to go?

A I don't knowif | told himhe was free to
go. | know | wal ked away.
Q Ckay. Were your red and blues still

acti vat ed?

A When | wal ked away?

Q Yes, sir.

A Yes. Because | hadn't gotten back in ny
car.

Q Now, isn't it your understanding of the | aw

that, until you rel ease soneone, if those red and bl ues

are activated that the law requires themto renmain pulled
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over?

A Do | knowif that's the | aw?

Q Isn't that your understanding of the | aw
that those --

A No.

Q -- those red and blues require themto

remain pulled over?

A No.

Q So it's your belief that an individual who
you've pulled over, with your red and blues activated, is

free to |l eave on their own?

A At any tinme?

Q Yes, sir.

A No. Not until the contact is finished.

Q How do t hey know the contact is finished if

you haven't turned off the red and bl ues and you haven't
told themthey are free to | eave?

A A summons was issued to him and | told him
thank you, and | wal ked away.

Q Ckay. |In that sumons you cited M. Philp
for no valid operators license, correct?

A Yes.

Q Had he presented you with a driver's license
froma sovereign state of the United States?

A Yes.
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Q Did you get sone conputer response that
i ndi cated he was under restraint in Col orado?

A No.

Q Did you get sone indication fromthat state
that that |icense was not valid?

A No.

Q Did you have sonme nmenorandum or other
information, that indicated that M. Philp had resided
continuously in Colorado such that Col orado required him

to have a Col orado |icense?

A What do you nean by nmenorandumthat |
recei ved.

Q Did you receive some witing that told you
that M. Philp -- sonme intelligence bulletin or

information that told you where M. Philp had resided and
when, and that he did not qualify for any of the --
either student or other transient, including mlitary
exenptions, to obtaining a Colorado |icense?

A I received information, yes.

Q And you are referring sinply to Investigator
Estep telling you that M. Philp did not have a valid
Col orado |license, correct?

A Correct, yes.

Q He didn't provide you with any information

indicating a basis to believe that M. Philp actually
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resided in Col orado, did he?
A Repeat the question.
Q He didn't provide you with any infornmation

to indicate that M. Philp actually resided in Col orado,

did he?
A He provided ne information, yes.
Q What information did he provide you?
A The verbal information that he was a

Col orado resident and that he did not have a Col orado

driver's |icense.

Q Did he provide you with a Col orado address?
A No.
Q Did he indicate on what he based his

conclusion that M. Philp was a Col orado resident?
A | mssed the first part. Did he tell you --
Q Did he tell you what -- on what basis he

concluded M. Philp wasn't a Col orado resident?

A | don't recall if he did or didn't.

Q Did he use the word "resident"?

A | believe so, yes.

Q Now, you didn't believe at the tine that the

information that you had from I nvestigator Estep was
sufficiently reliable to initiate a stop, based upon
M. Philp not having a Colorado driver's |icense,

correct?
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A No.

Q No, that's not correct? O that is correct,
you didn't believe that was a basis for a stop?

A | believed the information that he provided
me was correct. Yes.

Q Is there some reason that when you testified
in court on February 8 of 2001 that you indicated under
oath that the information you received -- the verba
information was not sufficient for you to stop on that
basi s?

MS. A LBERT: Objection. Can you show him
the testinmony that you are referring to.

A Because |' m becom ng confused. At what
poi nt ?

Q (By M. Todd) Do you recall being asked the
foll owi ng question --

MR TODD: On page 11, line 9, Counsel

Q (By M. Todd) "So you weren't pulling him
over for a turn violation, you were pulling himover
because you believed you had reliable information that he
was a Col orado resident operating a notor vehicle wthout
a Col orado license?" And you answered, "No. | pulled
hi m over because he failed to use a turn signal and as a
result it was confirned that he did not have a Col orado

driver's |icense."
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A Ckay. You are going to have to let ne | ook
at that, because that's a rather long sentence and |I'm

| osing you. \Wich line are we on?

Q (By M. Todd) W are starting at line 9.
A Ckay.

Q Do you recall that question and answer?
A Yes.

Q Was that an accurate statenent when you

answered that question?

A No.

Q Was there sone reason why in February of
2002 (sic) that your recollection was unclear as to your
reasons for stop?

A My recol |l ection, no.

Q So you had a clear recollection then, that
you do today, of the reasons that you initiated the stop?

A Correct.

Q But you're telling us that your answer was
not a correct statement of your recollection?

A When?

Q Your answer under oath at page 11 of the
transcript. Your answer starting at line 14 of the
transcript?

A That woul d be correct.

Q So you gave false testinobny, under oath, in



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

30

a proceedi ng before a court of record of this state, with
respect to your grounds for stopping the defendant at a
time that you understood the Court to be passing upon
reasonabl e suspici on and probabl e cause to stop?
MS. A LBERT: (bjection, mischaracterizes.
A I was confused as to the way the question
was worded, as | was again today.
Q (By M. Todd) Do you recall being asked a
question --
MR TODD: At page 12, Counsel.
Q (By M. Todd) "Did Investigator Estep
i ndi cate what his basis of knowl edge was?"

MS. d LBERT: Your question says, "counsel"?

MR TODD:. | -- I'msorry.

THE DEPONENT: |'mgetting confused here.

MR TODD: | will re-ask it. | indicated --
Counsel, |I'mat page 12.

MS. G LBERT: Al right. Sorry for the

conf usi on.

MR TODD: | apol ogize, Pat. | -- | thought
it would be understood. | understand why the witness got
conf used.

MS. d LBERT: Now you are confusing ne.
MR TODD: | didn't expect you to be

confused by it.
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MS. ALBERT: | am |I'measily confused.
Q (By M. Todd) Do you recall being asked,
"Did Investigator Estep indicate what his basis of

know edge was?"

A Vaguel y, vyes.

Q Do you recall answering, "No," to that
question?

A Vaguel y, vyes.

Q Did you have sone discussion with Deputy

District Attorney Carol Retsek with respect to the basis

of your stop prior to you testifying?

A Did | speak with her about it?

Q Yes.

A | believe so. But | don't believe --
Q Do you recall a conversation with Carol

Ret sek and I nvestigator Estep, in a conference room next
to the duty division, with respect to a defense notion
for sanctions because specifically requested information
had not been turned over, including the communications
tapes involved and other materials related to the

operation that evening?

A Was | privy to that or a part of that?
Q Yes.
A | don't believe | was a part of it. | was

there when the conversation was taking place.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

32

Q So you understood there was a conversation
with respect to the fact that the district attorney had
not turned over any materials indicating that this was
anything other than a randomtraffic stop, correct?

MS. A LBERT: Objection. M scharacterizes.

A No. Not that | recall.

Q (By M. Todd) Were you present in court
when def ense counsel indicated that there was a notion
for sanctions before the Court because of the failure to
provi de di scovery under Rule 16 with respect to
communi cations tapes and ot her docunents that woul d bear
on notive of officers and what was actually occurring
that night?

A | believe so. But it didn't involve nme, so
I wasn't paying that close attention.

Q Wth respect to Exhibit No. 1 in front of
you, did you provide each of those pages that are Exhibit

No. 1 to the deputy district attorney in connection with

the prosecution of this -- of the crimnal case?
A No.
Q Wi ch pages did you provide?
A None -- of this?
Q Yes, sir. O Exhibit 1.
A O any of these pages? None of these pages

were provided.
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Q Were not pages 1 and 2, which are the
summons, provided?

A | believe she had her own. | brought no
paperwor k, no.

Q Al right. Al right. Had you had any
prior conversations with Ms. Retsek with respect to this
case prior to February 8 of 20027

A No. Not that | recall having any.

Q You don't recall any contact from Ms. Retsek
with respect to specific defense requests including, in
witing, for material that was required to be produced
under Rule 167

A No. Al mine was was the sunmons.

Q Okay. |In your discussions with Investigator
Estep, did he provide you with any information with
respect to any basis to determine that M. Philp was not
entitled to any of the exenptions to obtaining a Col orado
license for an individual who may, in fact, live in
Col orado for nore than 30 days?

MS. d LBERT: (bjection, foundation.

A Excuse ne. No. Excuse ne.

Q (By M. Todd) Did you feel that you had
been directed by Investigator Estep to initiate a stop
based upon no valid operator's |icense?

A Repeat the question.
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Q Did you feel that you had been directed by
I nvestigator Estep to initiate a stop based upon no valid
operator's |license?

A No.

Q Was it your understandi ng that when you
conpl eted your testinony on February 8 of 2002, that you
had presented a dual basis to the Court, one being the
failure to signal, and the other being no valid
operator's |license for your stop?

A Did | knowif | did that?

Q Did you believe that that's what you had

presented to the Court?

A I"mconfused. | don't know what you're
aski ng.

Q Did you believe, at the concl usion of your
testinony --

A Ckay.

Q -- before Judge Hoppin on February 8 --

A Ckay.

Q -- that you had indicated to the Court that

you had a dual basis for initiating a stop? That one was
your belief that there was a violation with respect to
failure to signal a turn?

A Ckay.

Q And the second was that you had reasonabl e
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suspicion of failure to have a Col orado operator's

I'icense?

A I"mmssing sonething in the translation
here. |I'msorry. Are you asking nme?

Q I"masking -- |I'masking you, Did you

believe that you -- that is what you told the Court that

you had two bases for your stop?

A Ckay. That's easier. Do | renmenber saying
that? | don't recall. | thought it was just the turn
si gnal .

Q COkay. So you believe that the only thing

that you presented to the Court, on February 8, was the
turn signal ?

A That's what | believed, yes.

Q Now, are you telling us that you believed
at the tinme, that you had a |l awful basis to initiate
contact, based upon the information that |nvestigator
Estep had provided, telling you that M. Philp did not

have a Col orado |icense and that he was a Col or ado

resi dent ?
A I"m m sunderstanding. Do | believe?
Q Did you believe at the tinme that you put

your vehicle in notion --
A Ckay.

Q -- and at the tinme that you initiated the
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basis to stop M. Philp, based upon the information that
I nvestigator Estep had provided that M. Philp was a

Col orado resident and did not have a Col orado |icense?

A | based the stop on the turn signal, not the
information -- is that what you are asking?

Q That's what |'m asking.

A Mne is based on the turn signal. Hs is

suppl enental information
Q You never believed that information

justified your stop?

A The driver's |icense?

Q Yes, sir.

A As a primary reason for the stop?

Q As a |l egal basis for the stop

A Not as a prinmary reason for the stop, no.

Q Did you stay with the operation until the
prot est concl uded?

A | believe so, yes.

Q Were you present at sone point when
I nvestigator Estep observed an individual taking
phot ogr aphs of hi n®

A Where? | don't --

Q At the Mauser residence?

A | saw flashbulb. Flash going off. | don't
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know who the picture was being taken of at the tine.
Q Did you hear Investigator Estep indicate,

"Your protest has gone on |ong enough," or words to that

effect?
A No.
Q When you initiated contact with M. Philp --
A Ckay.
Q -- did you wite -- and when you determ ned

you were going to cite himfor no valid operator's
license, did you wite anything on your sumons? O did
you prepare any report to indicate any basis to believe
that M. Philp was, in fact, a Col orado resident and
required to possess a Col orado operator's license in
order to drive a motor vehicle in this state?

A The only note that | had provi ded was per
I nvestigator Estep. The defendant is a Col orado
resident, and endorsed himas a w tness.

Q kay. So did you believe that by doing that
you put the district attorney on notice that they would
have to obtain information fromlInvestigator Estep to
docunent the charge?

MS. A LBERT: (Objection. Foundation.

A | believe so. | -- 1 don't work with the

District Attorney's office, so | don't know what their

requirenents are for that.
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Q (By M. Todd) Did you understand that the
no- proof -of -i nsurance charge was a crimninal offense

carrying up to one year injail?

A Am | aware of that?

Q Yes, sir?

A | believe so, yes.

Q Were you aware of it on Decenber 14, 20017
A Yes.

Q So you knew that the sunmons that you were

i ssuing was for a crininal offense that would fall

conpl etely under the Col orado Rul es of Crininal

Procedure, correct? Wuld not be dealt with as a traffic
i nfraction?

A Not as a traffic infraction, yes.

Q And in your training and experience, you are
aware that the district attorney has certain
responsibilities with respect to providing excul patory
evi dence and statenents of wi tnesses and any docunentary
evidence to the defense, under Rule 16 of the rul es of
crimnal procedure, are you not?

A Yes.

Q So at the tinme that you issued this sunmmons,
you knew that this was a matter on which the evidence
which formed the basis of the charge of failure to obtain

a Colorado -- or have a Colorado driver's |license, would
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be required to be produced by the district attorney for
the defense, within 20 days of the filing of the -- of
the initial appearance in court of the filing of charges,
correct?

MS. d LBERT: (bjection.

A Tine elenent. |I'mnot -- I'mnot an
attorney, so | don't know the tine frane as to what they
have.

Q (By M. Todd) Have you, in training, been
advi sed by nmenbers of the district attorney's staff of
the responsibility of providing docunentation to them so
they can conply with their responsibilities under Rule 16
and under the United States Suprene Court's decision of

Brady v. Maryl and?

A In rel evance to?

Q Any crimnal prosecution?

A I'"'maware of it, yes.

Q Hasn't -- has the District Attorney's

office, through its courses, seminars, lectures that it
provides for the sheriff's office, nade you aware that
their initial disclosure requirenents trigger 20 days
after the initial appearance of a defendant before the
Court ?

A Not that | ever recall hearing, no.

Q Do you recall themever telling you that
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they nmust fully conply with all materials at |east 30
days in advance of trial?

A No.

Q Do you recall themtelling you that you nust
continue to communicate with them and provide themw th
any and all docunents that are relevant to the case and
di scl osure of any and all statenments, any and al
Wi t nesses?

A That, yes.

Q What did you do in this case to insure that
the informati on upon which Investigator Estep was basing
his statenent to you, that M. Philp was a Col orado
resident without a Colorado |icense, was provided to the
district attorney so that they could conply with their

obl i gations under Col orado | aw?

A What did | do?

Q Yes, sir.

A Not hi ng

Q Were you aware that an officer was

vi deot api ng events on Decenber 14? Wre you aware that
an officer was videotaping events at the protest?

A No.

Q When did you first becone aware that a
deputy was vi deot api ng?

A | don't recall. But it was either today or
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yest erday, maybe.

Q In your training and experience, does the
Jefferson County Sheriff's Departnent have policies with
respect to docunenting when videotapes or other itens are
coll ected as evidence?

A As evi dence? Yes.

Q Do you have sone reason to believe that the
vi deot ape that was done on Decenber 14 of 2001 was not
made for evidence?

A | have no cl ue.

Q Is there some policy that permts sheriff's

departnent resources to be expended in preparing tapes

that are not for evidence -- evidentiary purposes?
A Yes.
Q Q her than training, what would that be for?
A We did a SWAT cal l out [ ast night and

vi deotaped it, fromthe air, for intelligence purposes to
develop a plan. And it's not used as evi dence.

Q And on what basis do you say it's not used
as evi dence?

A It's not going to be entered into court
under the crimnal court case.

Q Do you understand there's an obligation to
advi se the district attorney so they can advise the

defense that the tape exists?
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A No. |'mnot aware of that.
Q What's your understandi ng of the obligation

of the prosecution to provide excul patory evidence to the

def ense?
A What is ny understandi ng?
Q Yes, sir.
A That they have to provide it.
Q Do you have sone reason to believe that

there's no defense theory under which that tape that you
just referred to fromlast night could be excul patory?

A I have no clue. It was given to us and
given back to the investigator. W're not the caretaker
of the tape. It was given to us to provide information
for officers' safety issues, and then returned

Q Wiy was it that you believed that the
i ndi vi dual who gave it to you for your review, and to
whomit was then returned, was not considering the tape
as evi dence?

MS. G LBERT: Objection. Calls for

specul ation

A Yeah. | don't know.

Q (By M. Todd) But you did tell us, when you
brought up this taping last night, that that tape would
not be evidence, correct?

A It may or may not be. | don't know what
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they are going to use it for. It wasn't taken out as
evidence. And | don't knowif it was booked in after the
fact. | don't know.

Q Is there some policy of the Jefferson County
Sheriff's office that indicates that, other than training
materials, that videotapes of operations on which charges
are filed are not required to be booked as evi dence?

A No. | don't know of a policy.

Q Do you know of any policy that woul d appear
to permt such itens to not be booked in?

A Of the top of ny head, | can't say one way
or the other.

Q Did you hear radio traffic with respect to
anot her officer's observations of M. Philp's exit onto

sout hbound Pi erce that night?

A Did | hear another officer say sonething
about the --

Q Did you hear --

A -- exit.

Q Did you hear a callout on the radio?

A A cal lout? No.

Q Were you nonitoring?

A I had the radio on, yes.

Q Was there any vehicle directly behind

M. Philp as he pulled out fromthe parking |lot onto
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sout hbound Pi erce?

A Not that | recall seeing, no

Q Was there sone di scussion anbng the deputies
present in the parking |lot on east side of Pierce, with
respect to needing to make contact with these individuals
and discuss with themprior to their entering into the
nei ghborhood for the vigil?

A Not that was told to ne, no.

Q Were you present when I nvestigator Estep

made contact with M. Philp at the conclusion of your

st op?

A | believe | was in ny vehicle, yes.

Q So did you observe Investigator Estep nake
contact ?

A | assumed he made contact, since he was

standing at the driver's door.

Q But you weren't able to hear what was said?
A No.
Q Was | nvestigator Estep in uniformor in any

way identified at that point as a deputy?

A He was not in a uniform | don't know the
rest. | don't know what he had, badge, ID. | don't know
what was presented.

Q So you are not in a position to say whether

a reasonabl e person woul d have believed that they were
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free to | eave, as you left, but Investigator Estep
approached?

A Okay. Re-ask the question.

Q As | understand it, you said, "Thank you" to
M. Philp, and turned toward your vehicle, having given
hi mthe sunmons?

A Correct.

Q At this point, Investigator Estep is noving
in towards the door of the vehicle, correct?

A | don't recall exactly where M. Estep was
as |"'mturning around to wal k back to ny vehicle.

Q You get back to your vehicle and you observe
I nvestigator Estep at the door?

A Yes.

Q And you didn't hear anything that woul d have
communi cated to M. Philp that he was free to | eave,

rather than to talk to Investigator Estep at that point,

correct?
A | heard not hing.
Q Do you recall discussing with Investigator

Estep and Carol Retsek that the tape that had been
provi ded by communications did not relate to -- or was
only a subsequent call for a CR nunber for the stop of
M. Philp?

A What was the first part of the question?
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Q Do you recall a conversation between
yoursel f, Investigator Estep, and Carol Retsek, on the
nmor ni ng of February 8, with respect to the tape that the
Jefferson County Sheriff's Departnent had produced with

respect to comuni cations?

A I don't recall the conversation, no.

Q You don't recall listening to the tape?

A No.

Q Did you have occasion to, after 9 p.m, nake
a cell phone call to request a CR nunber on your stop of
M. Philp?

A Did | listen to a tape?

Q No. Did you have occasion, after 9 p.m,

after 2100 hours, on the evening of Decenber 14, 2001, to
make a cell phone call requesting a CR nunber for your
stop of M. Philp?

A Yes.

Q Wiy was it that you didn't request the CR
nunber in the normal course of business, at the tinme that

you initiated the stop, before you issued the summbns?

A I don't always take a CR upon issuing a
summons. |t's not recorded that way.
Q What was it that caused you to -- at that

time to nake a cell-phone call to request a CR?

A I think I was heading into the office and
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needed to get a CRin order to conplete ny paperwork for
t he night.

Q What was it about this case at that point
that required a CR?

A Because | had issued a summons.

Q I nmust have nisunderstood. | thought you

i ndi cated you didn't always get a CRs for your sunmonses?

A No. | don't always get CRs upon issuing
sunmonses.

Q Isn't that the way you are trained to do it?

A No.

Q Is a CR nunber assigned before you request
it?

A No.

Q So, waiting until the end of shift to

request a CR nunber neans the CR nunbers end up bei ng out
of time sequence, correct?

A Yes.

Q At the time that you requested |icense,
regi stration, and proof of insurance, that was on the
basis of your belief that you were investigating a
failure to turn -- a failure to use turn signals as
required by statute, correct?

A Yes.

THE DEPONENT: How much | onger are we going
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to be? | need to use the bathroom
MR TODD: | probably only have 10 m nutes
or so. But let's go ahead and break.
(Break from3:11 p.m to 3:18 p.m)
Q (By M. Todd) |If you could |ook at Exhibit
No. 1, please. Now, you show yourself, if |I'mreading
this correctly, on your -- on the | ast page, you show

yoursel f on special assignnent from 1630 to 1955 hours?

A You said the | ast page?

Q I"'msorry, that's what | have is --

A Ckay. You want ny DFAR, correct?

Q Yeah.

A Ckay: That's not ny DFAR  Dennis Beery.
Q Sorry.

A That's okay.

Q Al right. Let's see.

A Second to the |ast.

Q You show yourself -- I'msorry, from 1600 to

2000 hours, on the special assignnent, correct?

A Not special assign -- | -- | show 6885 West
Davi d Drive.

Q Assi st intel?

A Correct.

Q Now, on the 8th day of February, when you

were testifying in Jefferson County court before Judge
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Hoppi n, do you recall being asked the question, "So you
weren't there because that was the staging area for a

protest by the Tyranny Response Teamthat night?" And

you're answering, "No. | was just there to neet with
I nvestigator Estep. | nean | was there for a couple of
m nutes and then | left."

A Correct. Yes.

Q Do you recall giving that testinony?

A Yes.

Q Wel |, are you saying that you were there

assisting intel for four hours and you never came to
understand that that was a protest by the Tyranny
Response Tean?

A | knew it was a protest, yes.

Q So why, when | asked you whet her you were
there in that parking | ot because it was the staging area

for the protest by the Tyranny Response Team did you say

"No. | was just there to neet with Investigator Estep"?
A I don't know what the question is.
Q Wiy did you say, under oath, that you were

not there because it was the staging area for the protest
with the Tyranny Response Tean?

A Wiy | was not there in the parking lot?

Q Yes.

A I wasn't there specifically because of that,
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no.

Q Wasn't that the entire reason that the
forces were in the parking |ot that night was because
that's where the protestors were staging --

A That could be. It wasn't why | was there,
no.

Q So when did you first understand that your
presence had been requested by intel because of the
protest with -- by the Tyranny Response Teanf®

A When did | first know that my presence was
requested by the intel? | believe when ny sergeant told
me to go down there.

Q And when did you first understand intel had

requested it because of the Tyranny Response Teani s

protest?

A When? | don't know. | don't know when that
was.

Q Di d you understand that sonetinme before

February 8 of 20027

A That ny presence was requested?

Q That your presence had been requested
because of the Tyranny Response Team protest?

A | don't recall.

Q Did you understand at sone point that the

operation was |larger than just |nvestigator Estep?
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A Yes.

Q So, when you were asked, with respect to t
parking lot, was there a reason that you were parked
there, do you recall responding, "Just to speak with
other officers that were in other cars there"?

A Do | recall that? VYes.

Q And when you were asked specifically about

the Tyranny Response Team protest that night, you told
the Court, No, you are only there neeting with
I nvestigator Estep?
A Yes.
Q You were actually working that operation
with Investigator Estep for four hours, weren't you?
A Define "working with Investigator Estep.”
Q Whose operation did you understand the

nmonitoring of the Tyranny Response Team protest to be?

A The intelligence unit.

Q Who was there fromthe intelligence unit?

A From ny under st andi ng, several.

Q Which individuals fromintel did you speak
Wi th?

A I nvesti gat or Estep.

Q Ckay. And did you, at sone point,

understand that the staging area for the protest that

ni ght was that parking |ot?

51

he
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A Stagi ng? No. \Where they were neeting or
arriving at? Yes.

Q Expl ain for us your understandi ng of the
di fference between staging and neeting prior to.

A In nmy police experience, and | have to do it
fromny tactical, that we neet at the command post. And
then when we get close to the objective, we stage, get
prepared, get ready, and then proceed to the objective.

Q Di d you understand that there was sone
interi mmedi ate | ocation between that parking | ot and the
Mauser's residence where the Tyranny Response Teamt hen

staged, as you used the tern?

A Did I know? No.
Q Did you at sone point believe that there was
sone other -- or identify sonme other area that you

t hought was a staging area?

A There coul d have been, yes.

Q I didn't ask you if there could have been.
| asked you, did you at sone point determine if there was
sone ot her location that you believed was where they

staged, as you understand the term staged?

A No.
Q So why was it that you told the Court, under
oath, on February 8, that you were not -- you and the

other officers were not in the parking | ot because it was
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the staging area for the protest?

A I was not there for the staging of the
prot est.
Q Wiy did you believe that your presence had

been requested for the assist to intel?

A Wiy did | believe ny assistance had been
r equest ed?

Q Yes.

A I wasn't -- the supervisor -- | was told to
do what ny supervisor had asked ne to do

Q Wasn't that to assist intel in nonitoring
the protest?

A No. It was to assist intel

Q Didn't you understand, when you responded to
the scene, that intel was nonitoring the protest?

A | assuned.

Q Are you telling me, the whole tinme you were
there, intel never told you what you were doi ng?

A Pretty nmuch, yes. | didn't work under
intel's direction.

Q So you were assisting intel wthout know ng
what they wanted you to do?

A Specifically, yes

Q And you didn't ask what they wanted you to

do?
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A They usually tell us what they want us to

do, if it's sonething specific.

Q You never asked what the plan was?

A No.

Q You never asked Estep where he wanted you?
A Not that | recall, no.

Q And you never asked why he was in the

parking | ot?
A It wasn't a concern to ne, no.
Q Are you fanmiliar with the term "heads-up

policing"?

A No.

Q Never heard the tern?

A Not that | recall.

Q You train that it's necessary for you, as a

patrol officer or a SWAT officer, to be aware of your

surroundi ngs?

A Do | train that way?

Q Are you trained that way?

A To know ny surroundi ngs?

Q Yes, sir.

A Fam liar. | wouldn't say know.

Q Are you trained that you should strive to be

constantly aware of significant events within your

surroundi ngs?
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A Significant, yes.

Q Are you trained that you are to be aware of
your current objectives?

A If they are provided, yes.

Q Di d sonmeone indicate that there was an
objective in terns of traffic enforcenent as to
M. Phil p?

A That that was an objective? No.

Q Yes, sir. Did soneone indicate that you
were rel eased fromassisting intel in the parking | ot
before you went to make your traffic stop of M. Philp?

A No.

Q Well, if you were there to assi st
I nvestigator Estep and the intel division, who authorized
you to break contact with themin order to initiate a
traffic stop?

A O ficer discretion.

Q You believe that you have officer discretion
when you' re supposed to be assigned to assist a specific
command, and you still haven't determ ned what the
command' s obj ectives are that night?

MS. A LBERT: Objection. M scharacterizes
t esti nony.
A G ven the specific area, yes.

Q (By M. Todd) Wuld you believe that you'd
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have the sane degree of discretion on a SWAT cal | -up?

A I n what aspect?

Q That if you were awaiting a specific
assi gnnent, you could break fromthe staging area in
order to make a traffic stop?

MS. A LBERT: Objection. M scharacterizes

his prior testinony.

A I don't think I would be assigned a patrol
car in order to facilitate that, no.

Q (By M. Todd) Weren't you assigned a patrol

car in order to get down to the |ocation?

A I n which incident?

Q Wth respect to the stop of M. Philp?

A Yes.

Q Don't you often arrive at call-ups, if you

are out on patrol when the call-up occurs, in a patrol
car?

A Rarely. | think nmaybe once or twice in ny
career have |.

Q So, are you telling us that the nornal
protocol is that you all respond back to central |ocation
and then nove out together with the equi prment?

A Yes.

Q So if you are on patrol in the south end of

the county, and there's a SWAT call-up in the south end
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of the county, you report up to headquarters rather than
waiting for equipnent to arrive?

A Yes.

Q And that's still the procedure after the

revi ew of Col unbi ne?

A Yes.
MR TODD: | don't have anything further.
MS. G LBERT: | don't have anything.

WHEREUPON, the within proceedi ngs were
concluded at the approxi mate hour of 3:33 p.m of this

29t h day of August, 2002.

* % % *x *x * *
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SI GNATURE OF WI TNESS
I, KIRK G BEAULIEU, do hereby certify that
I have read the foregoi ng deposition and that the
foregoing transcript and acconpanyi ng change sheets, if

any, constitute a true and conplete transcript of ny

t esti nony.
KIRK G BEAULI EU
SUBSCRI BED AND SWORN TO before ne this _ day of
( ) No changes ( ) Changes attached

NOTARY PUBLI C

Addr ess:

My conmmi ssi on expires:

Re: Philp v. Estep and Beaulieu
Dat e of Deposition: August 29, 2002
Trial Date: None

Vol ume: - -

Reporter: LM
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CERTI FI CATI ON

I, LESLIE MALECKA, RPR, appointed to take

t he deposition of

KI RK G BEAULI EU
certify that prior to the deposition the witness was
sworn by nme to tell the truth; that the deposition was
taken by me at 100 Jefferson County Parkway, Fifth Floor,
Gol den, Col orado 80419 on August 29, 2002; that the
proceedi ngs were reduced to typewitten form by
conput er-ai ded transcription consisting of 59 pages
herein; that the foregoing is an accurate transcript of
t he proceedi ngs.

| certify review of the transcript was
requested off the record.

I further certify | amnot related to any
party herein or their counsel and have no interest in the
result of this litigation.

IN WTNESS WHEREOF, | have hereunto set ny
hand this 5th day of Septenber, 2002. M Conmi ssion

expi res Decenber 15, 2004.

LESLI E MALECKA
Regi st ered Prof essional Reporter



