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IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLORADO

Cvil Action No. 02-N-297 (BNB)

DUNCAN DUWANE PHI LP,
Pl aintiff,
V.

KIRK G BEAULI EU, and
DONALD L. ESTEP,

Def endant s.

DEPCSI TI ON OF DONALD L. ESTEP
AUGUST 28, 2002

VOLUME |

APPEARANCES:

FOR THE PLAI NTI FF:
VI NCENT C. TODD, ESQ
143 Uni on Boul evard
Sui te 900
Lakewood, Col orado 80228-1829
(303) 980-0922

FOR THE DEFENDANT:
PATRI CI A G LBERT, ESQ
Assi stant County Attorney
100 Jefferson County Parkway
CGol den, Col orado 80419-5577
(303) 271-8968

ALSO PRESENT:
Duncan Duwane Philp
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PURSUANT TO PRETRI AL SCHEDULI NG ORDER and

the Federal Rules of Civil Procedure, the above-entitled

deposition was taken by the Plaintiff at 143 Union

Boul evard, Suite 900, Lakewood, Col orado, on Wdnesday,

August 28, 2002, at 10:02 a.m, before Leslie Ml ecka,

Regi st ered Professional Reporter and Notary Public within

Col or ado.

* % % *x *x * *

EXAM NATI ON | NDEX

By M. Todd

EXH BI T | NDEX

1 Statutes

2 Duncan Duwane Philp Arrest Record

3 Duncan Duwane Philp Arrest Record

4 Col orado CCH Record

5 DW Record - Duncan Duwane Philp

6 Col orado Bureau of |nvestigation Report
7 Col orado Bureau of |nvestigation Report
8 Not es of Don Estep

9 Web site printout Tyranny Response Team
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* % % *x *x * *

PROCEEDI NGS
DONALD L. ESTEP,
havi ng been first duly sworn, was exam ned and testified

as foll ows:

EXAM NATI ON
BY MR TODD:
Q Wul d you pl ease state your nane for the
record.
A Donald L. Estep. E-s-t-e-p.
Q And how are you enpl oyed?

| am a deputy sheriff with the Jefferson

County Sheriff's Departnent.

Q How | ong have you been so enpl oyed?
A 29 years, 8 nonths.
Q What training did you have specific to your

position as a sheriff's deputy?
A Whien | hired on the departnent, January 15,
"73, | had the basic Sheriff's Departnent Training

Acadeny. Wiich | conpleted. Were | becane a certified

of ficer.

Q What was your educational background at that
poi nt ?

A Hi gh school plus a couple of credit hours of

col | ege.
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Q What hi gh school did you graduate fronf?

A Fron? Thomas Jefferson, in Denver,
Col or ado.
Q What year?
A ' 69.
Q What col |l ege were those credit hours fron?
A Red Rocks Conmunity.
Q Have you conpl eted any col |l ege degree since

that tine?
A No, sir.
Q What's your current rank in the sheriff's

depart nent ?

A I nvesti gator.

Q How | ong have you been an investigator?

A Let me explain. This is ny second tine as
being an investigator. | was an investigator with the

sheriff's departnment back in the '70s. Then | was
reassigned to patrol. Then in 1990, Sheriff Beckham
changed ny position froma sergeant to an investigator.
And | have been at the rank of investigator since
approxi mately January of 1990, to date.

Q So when you transferred back to patrol, you
transferred back to patrol as a sergeant?

A No. | transferred back to patrol as a

deputy sheriff.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Ckay. Wien were you pronoted to sergeant?

Ckay. Gve nme a nonment. | have to work
this out.
Q Sur e.
A Mar -- approximately March, April of 1984.

I was pronoted to the rank of patrol sergeant.

Q Now, within the hierarchy at Jefferson
County Sheriff's Departnent, the rank of patrol sergeant
woul d be a higher rank than investigator, correct?

A Correct.

Q Ckay. Was there sonme reason for your

transfer back to investigator in 1990?

A Yes, there was.
Q What was that reason?
A Ckay. I n August of '85, under Sheriff Bray,

I was transferred frompatrol to the intelligence unit to
start an in-house narcotics unit. | worked in-house
narcotics from August of '85 until 1990, when Sheriff
Beckham becane sheriff. January of '90, excuse ne.
Sheriff Beckham did sone realignnent at that tine.
Everybody in intelligence was sergeants.
And his belief was if you were a sergeant, you would be
sergeanting sonmewhere. |If you were an investigator, you
woul d be investigating sonmewhere. So he cane down to us

and says, You have your option. Every one of you
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qual i fied sergeants | et me know where you want to

supervise, and | will transfer you."

"O, | will freeze your salary. | wll
change your grade, and you'll stay doing what you're
doing." | elected to stay in intelligence, as an

i nvestigator, at the sane rate of pay, until such tine as
the other deputy sheriffs reached ny level -- |evel of
pay.

Q Does that nmean that as he realigned the
i nvestigations that there were no sergeants supervi sing

teans in investigation? That the investigative

supervisors were all |ieutenant or above?
A No. I'mtalking about intelligence, not
investigations. | wasn't in investigations at that tine.
Q Ckay.
A O the sergeants that were there -- and he

said one of you can apply for sergeant of this unit. So
of the existing intelligence personnel, sonme of those
applied to that position or other positions. | elected
to maintain what | was doing, where | was at. And | just
changed ny grade froma sergeant to investigator.

Q So for what years -- for what years was your
assi gnnent intelligence?

A August of 1985 to present.

Q And in Decenber of 2001, you commanded an
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intelligence unit?

A My i mmedi at e supervi sor was Sergeant Ken
Ester.

Q And who was his supervisor?

A | believe it was Capt. Walcher at the tine,

and Chief Jeff Shraeder. And there was a period of tine
there that intelligence, specifically Sgt. Ester,
reported to Chief Shraeder, not Capt. W&l cher

Q So during that period of tine, intelligence
was -- intelligence was a separate command, up to the
| evel of captain frominvestigations?

A I"msorry, would you ask that -- | didn't
under st and your questi on.

Q Intelligence and investigations have
separ at e captai ns?

A No, sir.

Q Ckay. So, the highest ranking officer who's
inintelligence would be the sergeant. And the Sergeant
then answers to the investigations captain?

A For a period of tinme it was investigations
captain. For a period of tinme he answered straight to
the division chief, Jeff Shraeder. And now he answers to
a different division chief.

Q Ckay. |s that because of a realignnment of

divisions or realignnent of Division Chief Shraeder's



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

responsibilities?

A It's going to take two statenents to answer
that question. One, Division Chief Shraeder has since
transferred. And two, there was a period of tine that
Sgt. Ester advised he was reporting to the captain, or a
division chief, for reasons that | don't know

Q So fromthe tinme of this -- at the tine that
we're specifically concerned with, in Decenber of 2001
the intelligence unit was at that point under
i nvestigations, or was it reporting directly --

A On a flow chart, intelligence is under
i nvestigations. But reporting responsibilities have
changed. At tines they were to a captain, or at tines
there were to a division chief. And now, thinking, we've
had a change -- the possibility existed that was under
Division Chief Ray Fleer. | can't remenber when Chief
Fl eer came in, when Chief Shraeder rotated out. But
those are ny two last -- Chief Fleer, Ray Fleer, is ny

present division chief.

Q Ckay. Would you spell Fleer for the court
reporter?
A F-1-e-e-r. So | don't renenber if it was

Fl eer or Shraeder.
Q Directing your attention to 14 Decenber

2001, did you have sone involvenent in an operation
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dealing with a protest by the Tyranny Response Teamin
Sout hern Jefferson County?

A Yes, sir.

Q What was the nature of the operation of the
sheriff's departnment that day with respect to the
protest?

A To nake certain the First Amendnent rights
of the TR teamwere not violated. And to make certain
that the rights of the neighborhood, the citizens
therein, were not violated.

Q Who had conmand of the sheriff's operation
that day with respect to the TRT?

A I don't know. And to add -- it would have
been under procedure of the sheriff's departnent. The
ulti mate command woul d have been a patrol commander. |
don't know who the patrol commander was that shift.

Q Who arranged for the patrol response as part

of the operation dealing with the TRT that day?

How di d that cone about ?

A Lt. Teresa Meyer.

Q That's two |ieutenants? Teresa and Meyer?
A No. Terry Meyer. Teresa --

Q Teresa?

A -- Teresa Meyer. | believe it's Me-y-e-r.
Q

A

We had previous neetings, discussions about
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t he event.
Q When was the first neeting?
A It was the early part of Decenber.

Sonewhere around the 4th, 5th, or 6th. And it was at the
District Attorney's office.

Q Who was present?

A Seni or Deputy District Attorney Mark
Pautler. Deputy District Attorney Noel BlumLt. Meyer,
Sgt. Ester, nyself, County Attorney Lily Qeffler.

Q Was that in response to sone intelligence

menor andum t hat had been circulated with respect to the

event ?

A No, sir.

Q Who arranged the neeting?

A Either Sgt. Ester or Lt. Meyer, at ny
request .

Q Did you provide any briefing materials to

those at the neeting?

A No, sir. Just gave a verbal overview.

Q To the best of your recollection, what did
you tell themin the overview?

A I'"d received information that the Tyranny
Response Team was going to have a candlelight vigil --
I"'mnot sure if | knew the date at that point or not --

at M. Mauser's residence. | explained who M. Mauser
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was. Gave sone brief history that | -- that | had on the
Tyranny Response Team And asked for some gui dance from
t hose attendants.

Q To the best of your recollection, what did
you recite as a brief history for the Tyranny Response
Tean?

A That they are a First Amendnent group. They
advertise they're one of the npbst outgoing groups.
Menbers of their organi zati on have had confrontations
with | aw enforcement. Indications are they are going to
protest with candlelights, bullhorns, signs. | think
that's --

Q Did you el aborate on this confrontation with
| aw enf or cenment ?

A | explained that M. Philp had been arrested
by the Denver Police Department, recently, in a
confrontation in Denver where President Bush was
speaking. And the Tyranny Response Team was there in
protest. And M. Philp left the First Arendnent area and
refused to go back, and was subsequently arrested

Q So the only explanation you gave with
respect to individuals within the organi zati on havi ng
confrontations related to Duncan Philp?

A | probably -- | nean, | don't renenber. |

i dentified another TRT nenber by the nane of Triston
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Trebber. | believe it's T-r-e-b-b-e-r. Wo afforded

sone information to the Lakewood Police Departnent.

Q What nature of information?
A Ki nd of sumarized the facts which |
af forded you a copy of. | nentioned that | believe Bob

d ass, the owner of Paladin Arns, is probably in the
hi erarchy of the Tyranny Response Team And | suggested
that | contact M. d ass and/or someone else in the
Tyranny Response Teamto facilitate a neeting to discuss
this event.

Q Was it decided that you should contact

soneone in TRT to discuss the event?

A Yes, sir.

Q Who did you contact in TRT to discuss the
event ?

A | made several attenpts. No one ever

returned ny calls. No one ever spoke with nme on point
about it. | contacted M. Trebber, Triston Trebber. |
made nunerous attenpts to contact M. dass. | believe |
contacted a gentleman, Zeig -- Zeigenthaler (phonetic).

I know himby Zeig, Z-e-i-g.

| contacted himat work one day. | was

advi sed he's not the spokesperson for Tyranny Response
Team So | was never able to contact anyone to set up

any type of liaison.
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Q Did you attenpt any e-mail to the TRT's site

or to its webnaster?

A No, sir.
Q Did you attenpt any e-mail to M. Philp?
A No, sir.
Q Did you attenpt any witten comruni cation

with any individual fromthe TRT?

A No, sir.

Q Were you advi sed at your first neeting that
the planned protest would require any |evel of county
permt?

A That was discussed. And | was advised they
woul d get a reading on this and get back to ne.

Q At sone point did sonebody advise you that a
permt was required?

A I"mtrying to renenber. Because there was a
| ot of discussion about if that -- if a pernmit was
actually required for down there, unlike the Col unbine
anni versary event the previous year. M nenory is,
within discussions, | was to refer to the personnel doing
the protest to contact the County Attorney's office to
determine if this event fell within the County's policy
for permts.

Q Were you provided a copy or reference to any

county ordinance or policy with respect to pernits?
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A No, sir.
Q So is it your testinony that you were
directed -- that part of liaisoning was to tell the

protestors they needed to contact the county attorney to
det erm ne whet her or not they needed a permt?

A Yes, sir.

Q And you weren't provided any basis and
authority to direct these individuals that they needed to
di scuss their protest with the county attorney, were you?

A I'"'msorry?

Q Nobody cited you to any authority that
aut hori zed you to direct themthat they needed to speak
to the county attorney about whether or not they needed a
permt, correct?

A Correct.

Q And t hroughout the course of your dealing
with this particular protest, you were never provided any
materials by the county attorney or cited to any county
ordi nance that would have required a permt, correct?

MS. A LBERT: Objection. M scharacterizes
prior testinony.
MR, TODD: The objection is noted.
Q (By M. Todd) You may answer the question
A Wul d you ask the question again, please?

MR TODD: Wuld you read back the question



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15

pl ease.
(The last question was read back.)
A Correct.
Q (By M. Todd) So on what basis did you

believe directing protestors to contact the county
attorney would be | awful ?

A The County Attorney's -- Jefferson County
Attorney's O fice handl es zoning violations, permts,
within the county. And they enforce those violations.

Q Did you have sone reason to believe that a
county ordi nance woul d have required a pernmt where there
was no use of parks, and no obstruction of a public
ri ght-of-way?

A I"'mnot famliar with all of the zoning
regul ations that the County Attorney's office has.

Q Wel |, the zoning regulations that you are
referring to are matters of public record, correct?

A | don't know.

Q You believe it's possible that there are
sonme regul ations or policies of Jefferson County that are
not matters of public record?

A No.

Q Was there sone reason that the County
Attorney's office was not going to send a letter if they

had sone concern about whether or not a pernit was
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required?

A I can't speak for what the County Attorney's
of fice was going to do.

Q When was the next neeting with respect to

the sheriff's departnment's response to the candl elight

vigil?
A | believe it was around Decenber 11.
Q Where was that neeting hel d?
A District Attorney's office.
Q Who was present?
A Seni or Deputy District Attorney Noel Paut --

excuse nme, Mark Pautler; Noel Blum for a short period of

time; Sgt. Ester; and, | think, Lt. Meyer was there.

Q And yoursel f?

A Yes, sir.

Q No representative fromthe County Attorney's
of fice?

A That's correct, sir.

What was discussed at that neeting?

The District Attorney's office was going to
prepare a gui de for possible violations of Col orado
Revi sed Statutes that may apply. | had di scussed ny
attenpts to facilitate the neeting with a nenber of the
TRT, which weren't successful at that point.

Q Is that it?
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A | believe so.
Q Was a course of action determ ned?
A The sheriff's departnment -- yes. The

sheriff's departnment would have a briefing on the day of
the event. The directed operations unit and nenbers of
the SWAT teamwould facilitate nonitoring of the event,
along with nenbers of the sheriff's departnent
intelligence section.

Q But no formal deternination had been made as
to who woul d be the event comander?

A Whoever the patrol comander was that day on

duty. Sgt. Ester was ny imedi ate supervisor. He was on

t he scene.

Q Sergeant Ester was present at the -- at the
protest?

A Yes, sir.

Q Were there any other sergeants present at

the protest?

A No, sir.

Q Any ot her command personnel ?

A Not on site.

Q Was there a witten briefing docunment

prepared by the District Attorney's office?
A Yes, sir.

Q Is that one of the docunents that you
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pr oduced?

A

Yes,

MR TODD: Can |

sir.

That's right there.

have that marked?

(Deposition Exhibit 1 marked for

i dentification.)

Q
Exhi bit 1.

A

o >» O > O

(By M. Todd)

Is that the docunment?

It is a photocopy of

Is that the conpl ete docunent?

Yes,

Do you know who prepared this docunent?

l\bl

Do you know how this docunent was received

sir.

sir.

by the sheriff's departnent?

> O » O >

Q

Yes,

sir.

How was it received?

| received that from Mark Pautl er.

On what date?

Decenber

Were there any other witten briefing

14.

it,

yes,

I" m handi ng you Deposition

sir.

materials prepared with respect to the vigil?

A

Q

l\bl

Were copi es of this docunent nade for the

sir.

deputies invol ved?

18
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Q And was this the only docunent distributed
to the deputies involved?

A That was -- | may have distributed a
phot ograph of M. Philp.

Q Whay woul d you have distributed a photograph
of M. Philp?

A | wanted to advise the deputies that if he
was seen driving he should be contacted because he did
not possess a valid Colorado driver's |icense.

Q On what did you base that?

A Mot or vehicle checks with the Departnent of
Mot or Vehi cl e.

Q Didn't your search show that he held a valid

| i cense from anot her state?

A At that point, no, sir.

Q Did you check anything in terns of other
states?

A No, sir.

Q Did you have any reason to believe that he

did not possess a valid |license fromanother state?

A No, sir.

Q You were aware that one can |lawfully operate
a notor vehicle in this state, if they are validly
licensed in another state, and they fall under exceptions

to licensing based upon residence, correct?
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Q Did you have any information that indicated
that Duncan Philp was required to be declared a | ega
resident of the state of Colorado with respect to notor

vehicl e |icensing?

A Yes, sir.

Q What was that information, and what was its
sour ce?

A My information was based on his crimna

history. That he qualified as a resident of the state of
Col orado. And his contacts with, for exanple, Denver
Pol i ce Depart nent.

Q What was it in the Denver Police Departnent
contacts that would establish that he was required to
have a Col orado notor vehicle operator's |icense?

A Hi s residency, which he had provided to
Denver Police Departnent on previous occasion.

Q Did he provide that on sone formthat

indicated it was his legal residence or nerely his |oca

addr ess?
A | don't know.
Q Did you review the forns?
A Yes, | did.
Q So there's sone docurment fromthe Denver

Pol i ce Departnent that you reviewed that indicated that
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M. Philp was showing a residence in the state of

Col or ado?
A Yes, sir.
Q Is that in the docunents that you produced?
A Yes, sir.
Q Wul d you | ocate that docunent for us,
pl ease.
A Wul d you like me to pull the paper

specifically out of this that have his address on that?
O point you out to the docunents and -- because sone of
the docunents are page 1 of 5. O | can bring out page 3
of this docurment, and page 4 of this docunent.

Q Locate the docunent. We will have the
docunent marked, and we will talk about the docunent?

(Deposition Exhibit 2 marked for
identification.)

Q (By M. Todd) |'m handing you Exhi bit
No. 2. What is that document?

A It's entitled, "Arrest Record Police
Department - Denver, Colorado." Page 1 dated Decenber
11, 2001.

Q Does anything in that docunent indicate
Duncan Philp provided an address as his pernanent
address, or does it nerely indicate that he provided an

address that was a | ocal address?
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A On page 2 of this docunent has M. Philp --
and it has an address, 305 Magnolia, Fort Collins,
Col or ado.

Q Is there anything that indicates what the
status of that address is?

A No, sir.

Q Is there anything in that docunent that
indicates that M. Philp is not validly licensed to
operate a notor vehicle based upon an out-of-state
|i cense?

A No, sir.

(Deposition Exhibit 3 marked for
identification.)

Q (By M. Todd) |'m handing you Exhi bit
No. 3. |Is that one of the docunents that you just

identified as being the source of the information?

A Yes, sir.

Q What is that docunent?

A Thi s document is "Arrest Record Police
Department," Denver, Col orado, page 1 of 1, dated

Novenber 11, 2001. Name: Duncan Philp. M ddle nane
Duwane, D-u-w a-n-e.

Page 2, it has entry 8-15-2001 arrest. Same
i ndividual. And an address 305 West Magnolia, Fort

Col I'i ns, Col orado.
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Q Is there anything in that docunment that
i ndicates the status of that address?

A No, sir.

Q Is there anything in that docunment that
indicates that M. Philp is not able to lawfully operate

a notor vehicle based upon an out-of-state driver's

i cense?
A No, sir.
Q Is there anything in that docunment that

indicates that M. Philp did not qualify, even if he had
a full-tinme Col orado address, under student or arned
forces exceptions?

A No, sir.

Q Ckay?

(Deposition Exhibit 4 marked for
identification.)

Q (By M. Todd) | will hand you what has been
mar ked as Deposition Exhibit No. 4. Can you identify the
pages of that exhibit?

A Yes, sir. The first page is -- top page
it's dated Novenmber -- excuse me -- 12-11-01. The tine
onit is 10:35:03. Print requested by term nal DP26
It's a Colorado CCH record. And the last nane Philp.

And it has several addresses |isted.

Q Okay. Next page.
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A Excuse ne?
Q CGo through each page, please.

The next page, page 2 of this thing, on the
top is says, "Additional." And there are one, two,
three, four, five, six additional addresses.

The next page is a State of Col orado
driver's license record. It has a PO Box 4161, Denver,
Col orado, as an address.

The next page is a -- it's fromDW. It's a
driver's license information. |t has an address of 305

West Magnolia, Fort Collins, Colorado.

Q What year?

A | ssued 11-9 of 1984.

Q What does it show for the status of that?
A Expi red.

Q Ckay.

A And the | ast document is from nmotor vehicle.

It's reference driver's license. |t has an address of

Box 811, Fort Collins, Col orado.

Q What's its date?

A The report date is 12-11 of '01. It does
not have a date on it. It has a license nunber, but no
dat e.

Q Turning to the page with the nunerous

addressed on it, are all of those addresses within the
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state of Col orado?
A Yes, sir.
Q Did you ever attenpt to run a nmulti-state

search with the nane and date of birth for valid

i censes?
A No. | did not.
Q Are Exhibits 2, 3, and 4 the totality of the

docunents related to your belief that M. Philp was not

authori zed to operate a motor vehicle in the state of

Col or ado?
A No, sir.
Q Okay. \What ot her docunents?

(Deposition Exhibit 5 marked for
identification.)

A Those al so, sir.

(Deposition Exhibit 6 and 7 narked for
identification.)

Q (By M. Todd) |'m handing you what has been
marked as Exhibits 5, 6, and 7. Are those the additiona
docunments that you have identified as being the basis of
your belief that M. Philp was not authorized to operate
a motor vehicle in the state of Col orado?

A Yes. And, in one of the previous exhibits,
there's al so another docunment which | didn't identify --

identify which | think falls within this answer.
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Q Let's go back to that. Wich docunent?
A Docunent No. 4, sir.
Q Exhibit No. 4. Are you referring to the

| ast page of the exhibit, or the second to the | ast page?

A Second to the | ast page.

Q What is that?

A H's driving history.

Q Wi ch shows what ?

A Hi s dates of citations in Col orado for

various traffic offenses. Including drove without valid
driver's license.

Q Ckay. Does that show any restraint action
by the departnment?

A No, sir.

Q So, notwi thstanding that, you knew that the
Col orado Department of Revenue Division of Mtor Vehicles
had not initiated any suspension or restraint on his
privilege to operate a notor vehicle, correct?

A Correct.

Q And you knew that one can lawfully operate a
motor vehicle in this state and maintain an address in
this state under certain circunstances with -- based upon
the privilege granted by another state, correct?

A Yes, sir.

Q And did any of the docunents that you've
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identified indicate that M. Philp was conti nuously
residing in the state of Colorado and, therefore, under
Col orado | aw woul d even have to fall into an exenpt
category with respect to continuing to operate a notor
vehi cl e based upon an out-of-state privilege?

A No, sir.

Q You're aware that many individuals have
mul tiple residences, correct?

A Yes, sir.

Q And the State of Col orado does not require
i ndi vi dual s who have vacation homes in the state, for

exanpl e, to have Col orado |icenses, correct?

A Yes, sir.
Q That's correct? That's your understandi ng?
A My understanding is if you are a pernanent

resident of the state for 30 days, 45 days, or sonething
of that nature. |If you are gainfully enployed in the
state, then there are requirements by the state that
require you to have a valid driver's |icense.

Q Were you aware of any enploynent M. Philp
had within the State of Col orado?

A No, sir.

Q Were you aware of any continuous period of
30 days or longer that M. Philp had resided within the

State of Col orado based on M. Philp's driving history,
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arrest history, and contacts?

A I was of the belief M. Philp was a resident
of the state of Col orado.

Q Now, that would be then based upon Exhibits
No. 2 through 7?

A Yes, sir.

Q Now, Exhibits 2 through 7 are then the
docunments upon whi ch your review caused you to concl ude
M. Philp was a resident of the state of Col orado and not

lawfully operating a notor vehicle within the state

correct?
A Yes.
Q Ckay. Let's go through and identify the

ot her exhibits.

A Exhibit No. 5 is a Departnent of Mbdtor
Vehi cl e docunent obtai ned by Sergeant Ken Ester on
Decenber 11. The first page is a request of a driver's
license photo. And it indicates that the photo has been
purged fromthe files.

Q Let's hang on a second. Doesn't that
indicate that it's a request being nade in the course of
a felony investigation?

A | don't know. Yes.

Q What felony was being investigated at the

time that you were -- the Jefferson County Sheriff's
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Department represented to the State Departnent of Revenue

that it needed the photograph for | aw enforcenent

pur poses?
A Fr aud.
Q What fraud was being investigated?
A This is obtained by Sgt. Ester. Anything |

say woul d be specul ati on.

Q vell --
A | don't know why.
Q Al'l right. You've produced today all of the

docunments that the Departnent of the Jefferson County
Sheriff's Departnent, with respect to Duncan Philp, at

| east as they existed on the 14 day of Decenber of 2001,

correct?
A Correct.
Q So, based upon your search, you have no

reason to believe that there was an investigation of
M. Philp related to any felony fraud in Decenber -- or

at | east up to December 14 of 2001, correct?

A No, sir.

Q That is correct? O are you saying that's
i ncorrect?

A That's incorrect.

Q Ckay. Then these docunents establish that

there was sone investigation into M. Philp, based on a
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conplaint-related felony fraud as of 14 Decenber 20017

A No, sir. This docunent is dated Decemnber
12, 2001.
Q Ckay. And your production of docunents, by

the limting stipulation that we entered into, would be
all docunents in the departnent up to the relevant date
here, which is Decenber 14 of 2001, correct?

A Yes, sir.

Q And so what docunents that you have produced
establish that there was any basis to say that there was
a fraud investigation -- felony fraud investigation
involving M. Philp, as of the tine that representation
was nmade to the Departnent of Revenue Division of Mtor

Vehicles in order to obtain records?

A None.
Q And the purpose that was set forth, that
being an -- felony investigation for fraud, was in

response to a request fromthe Division of Mdtor Vehicles
that is necessary for themto provide information under
certain | aw enforcement exceptions, correct?

A Correct.

Q So that representation that there was a
felony fraud investigation was nade to a public official,
with the intent to influence a public agency, correct?

A Not that | know of.
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Q You don't believe that that representation
was made with the intent to influence the official into
providing the information requested?

A No, sir.

Q So the representation that's nmade, in terns
of the request is part of a felony fraud investigation,
was sinmply fortuitous?

A No, sir.

Q Then why was the representati on nade?

MS. A LBERT: (Object. Lack of foundation
for this wtness.

Q (By M. Todd) Have you nmde requests to the
Department of Mtor Vehicles for these types of records?

A Yes, sir.

Q Does the Departnent of Mdtor Vehicles
require you in specifying a | aw enforcenent purpose to
specify the nature of the investigation?

A For certain docunents, yes, sir.

Q In order to obtain the docunents that were
requested by Exhibit 5, in your experience, does the
Department of Mdtor Vehicles require you to specify a
speci fic | aw enforcenent purpose?

A Only for a photograph, sir.

Q And a photograph is what was bei ng requested

on the first page of Exhibit 5, isn't it?
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Q So the representation to the sergeant of the
executive director of the Col orado Departnent of Revenue,
as to the nature of the investigation, was necessary in
order to obtain the information that was bei ng requested
by Sgt. Ester, correct?

A Yes, sir.

Q And to your know edge, there was no fel ony
fraud i nvestigation of M. Philp, in place, on the date
that that request was nade, correct?

A To ny know edge, there was none.

Q And your understanding of the law is that
maki ng a fal se statenent to a public official with the
intent to influence an official action constitutes a

Class 4 felony under Colorado law, isn't it?

A If you are quoting it -- | don't know the
st at ute.
Q You know that it's a crinme to nmake a fal se

statement to a public official in order to influence an
official act, don't you?

A Yes, sir.

Q The information that you have in front of
you with, respect to Exhibit No. 5 would indicate that
Sgt. Ester probably made a false statenment to a public

official in order to influence a public agency with
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respect to obtaining records as to the plaintiff,
correct?

MS. A LBERT: Objection. M scharacterizes
the prior testinony.

MR TODD: Thank you. The objectionis

not ed.

33

Q (By M. Todd) You can answer the question.

A No, sir. Because | do not know what
Sgt. Ester was doing at that tinme. Sgt. Ester nmay have
made an investigation that | was not aware of.

Q Are you testifying that the production of
docunents that you have made, pursuant to the subpoena
that was issued to the sheriff's office, may be
i nconpl ete? And there nay have been investigations in
pl ace of M. Philp, as of the date of protest, in which
docunents have been w t hhel d?

A No, sir.

Q Well, if you' ve produced all of the
docunments that relate to M. Philp as of Decenber 14 of
2001, how can Sgt. Ester have had a fraud investigation
with respect to M. Philp in place on Decenber 12 of
20017

MS. G LBERT: Objection. Calls for
specul ati on.

Q (By M. Todd) Sir, you were designated to
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provide the materials pursuant to the subpoena duces
tecum correct?

A Yes, sir.

Q And that subpoena duces tecumrequired the
production of all docunments in the possession of the
sheriff's departnment with respect to Duncan Philp, at
| east by agreenent as they existed on 14 Decenber of
2001, correct?

A Yes, sir.

Q Consi stent with the regul ations and policies
of the Jefferson County Sheriff's office, could an
i nvestigation of an individual for a felony be in place
with there being no docunents indicating on what basis

there was belief that a crine had been conmitted?

A No, sir.

Q Wul dn't there have to be an initiating
report?

A Yes, sir.

Q Have you produced any initiating report,

with respect to any felony fraud, in your production of
docunments with respect to M. Philp?

A No, sir.

Q Have you produced any ongoi ng report that
i ndicates that at any point in the course of any

investigation of a felony fraud that M. Philp's nanme was
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mentioned or it was determ ned that he was a witness or a

suspect ?
A No, sir.
Q Do you therefore have any reason to believe

that there was an ongoing investigation of a felony fraud
that related to M. Philp, on the 12 day of Decenber
2001, when the request that is Exhibit No. 5 was nade to

the Col orado Departnent of Revenue Division of Mtor

Vehi cl es?
A No, sir.
Q Then you have no reason to believe that the

representation that's nade on the face of Exhibit No. 5
is accurate with respect to the purpose of the docunent
bei ng sought, correct?

A No, sir. That's not correct.

Q What basis do you have to believe that the
representation made with respect to the purpose of the
docunment sought in Exhibit No. 5 was, in fact, correct?

THE DEPONENT: Wbuld you repeat that
question, please.
(The last question was read back.)

A The docunent itself, Sgt. Ester nmde a
request. Sgt. Ester put that down.

Q (By M. Todd) You have reviewed, as the

representative of the Jefferson County Sheriff's
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Department, all of the departnment's docunentation rel ated
to M. Philp as of the tinme, at | east, two days after
that request, correct?

A No, sir.

Q Are you telling us that you are not in the
deposition to say you produced the conplete set of
docunmentation with respect to M. Philp as requested in

the subpoena to the Jefferson County Sheriff's office?

A | provided docunents that were in ny care
custody, and control. | amnot a nenber of the records
section. | do not know what, if any, records checks were

done at the sheriff's departnment. That is not ny
function.

Q So it's your testinobny that the docunents
that you have produced do not necessarily conply with any
and all docunents relating to Duncan Duwane Philp, date
of birth 8-22-1957, in possession of the Jefferson County
Sheriff's office, including any investigative materials

provi ded by any other agencies?

A The docunents that |'ve provided, are the
docunments that were in ny -- that were ny docunents. |
did not conduct a records check. | do not know if there

are other docunents in records. That is not
MR TODD: It was ny understandi ng, when we

conbi ned the records production into this deposition,
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that that was because this w tness was producing
docunents pursuant to the subpoena.

MS. G LBERT: Yes. May | speak with ny
client for a nonent?

MR, TODD: Yes, you may.

(Ther eupon, the deponent consulted with
counsel off the record from11:17 a.m to 11:23 a.m)

MR, TODD: Back on the record.

MS. G LBERT: It was ny intent to produce
all of the records that you requested in subpoena. |
have realized now that | thought Don Estep was going to
contact records and do a thorough check. He thought |
was going to do that.

That portion of what we shoul d have done to
produce all the records fell through the cracks. W put
in a phone call. W are getting those docunents as soon
as we can. | apol ogi ze.

MR TODD: Okay. |s there any indication
that we are going to have them before we would normal |y
conclude his deposition today? O --

MS. G LBERT: Well, two things need to
happen: | need to get them | need to review them |
cannot tell you when that's going to happen.

MR TODD: Okay. Let's finish with what we

can finish with respect to M. Estep. And if possible --
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| don't know how w tnesses schedul es work out. W will
take a |l ook at where we are when we take M. Philp's
deposition tonorrow
MS. G LBERT: | hope by the end of
M. Philp's deposition we would be in a position, if you
are available to continue the deposition.
MR TODD: Ckay. All right. Thank you.
MS. A LBERT: | apol ogi ze.
Q (By M. Todd) Now, you did not nmake a
request for original docunents fromany of the agencies

with respect to booking infornmation on M. Philp,

correct?
A Correct.
Q So none of the docunments that you revi ened

i ndi cated what M. Philp was presenting for ID, or what
he indicated was his permanent address, whether it was a
per manent address or a nmiling address that was bei ng put
into the typed records that you have referred to that are
Exhi bits 2 through 7, correct?

A Yes, sir.

Q Now, we have gone through Exhibit No. 5.
What are Exhibits 6 and 7?

A We got through page 1 of nunber 5. Page
2 -- page 2 is M. Philp's crimnal history. Page 3 is

continuation of his crimnal history. Page 4 is -- |
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don't know what it is. Page 5is his -- State of
Col orado driving record for M. Philp. As well as
nunmber 6 --

Q What's Exhibit No. 67?

A Nunber 6 is crimnal history by receipt from
the Denver Police Departnent on M. Philp. And Nunber 7
is a portion of that crimnal history.

Q Now, you were present at a notions hearing
that was held in the Peopl e versus Duncan Philp case that
was initiated by sumons issued by one of the patrol
deputi es on Decenber 14, 2001. That hearing occurred in
Judge Hoppin's division, Jefferson County Court, correct?

A Yes, sir.

Q Now, prior to that hearing, had you provided
the district attorney with copies of any of the docunents
that are in Exhibits No. 2 through 7 with respect to your
basis for believing M. Philp was not authorized to
operate a notor vehicle pursuant to the New Mexico
license that he presented on Decenber 14 of 2001?

A No, sir.

Q Did you have discussions with the District
Attorney's office with respect to defense request for
docunents relating to investigation into M. Philp,

probabl e cause for the stop?
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that regard?

A No, sir.

Q So, it's your testinmony that Ms. Retsek

that's Carol Retsek, deputy district attorney, never

di scussed with you if there was additional docunentation

that should be provided to the defense in response to
their specific request for any and all docunents that
related to the basis for the stop?

A Yes, sir.

Q Didn't you have a nmeeting with Ms. Retsek

the norning of the hearing in one of the conference roons

off of the duty division?

A Yes, sir.

Q Did she discuss with you that there was a
defense notion for sanctions for failure to provide
di scoverabl e material under Rule 16?

A Yes, sir.

Q Did you, in response to that discussion
tell her that you had other docunents that she had not

been provi ded?

A No, sir.
Q Wiy didn't you?
A We -- the discussion was about -- excuse

nme -- about a request for sone audi otapes. Dispatch
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communi catoi ns tapes. W di scussed those tapes.

Q You weren't aware that the request for
sanctions went beyond the audi otapes? You were aware
that you had investigative materials that related to the
basis for the stop that hadn't been turned over to the
district attorney, weren't you?

A At that point, no, sir. | didn't realize
they would be classified as investigative materials.

Q You knew that one of the charges was that
M. Philp drove a notor vehicle without a valid driver's
I'icense, correct?

A Yes, sir.

Q And you knew that that charge was dependent
upon establishing he was a Col orado resident and required
to possess a Colorado |icense, correct?

A Yes, sir.

Q So you knew that any and all docunents that
related to your claimthat he was a Col orado resident
were, in fact, materials required to be provided under
the Brady standard, correct?

A No, sir. | didn't know that at that tine.

Q Are you telling us that in your 29 years as
a law enforcenent officer, that it hasn't been nade cl ear
to you by the various district attorneys that have served

in the First Judicial District during that period of
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time, that they are required to provide any and al
materials relating to the investigation to the defense
or provide an explanation to the Court for the request
for protective order as to why they are not being
provi ded?

A I thought in traffic matters the sumons
stood on its own.

Q Was there sone briefing that you were
provided in the course of your years with the sheriff's
departnent that told you that a crimnal traffic matter
was not subject to the sanme procedural safeguards and
constitutional protections that all other crimnal
charges are subject to?

A No, sir.

Q Is it your testinony that Ms. Retsek never
di scussed with you that the defense was claining that it
was entitled to all materials that related to reasonabl e
suspi ci on or probable cause for the stop?

A No, sir. She had -- we had discussed it,
and | told her ny inpression. M. Philp was a resident
of the State of Col orado.

Q Did you discuss with her what the basis for
that inpression was?

A Uh- huh

Q Did you refer to records checks that you had
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done?
A No, sir. | didn't have any with ne.
Q So you can't tell her that you had done

records checks?

A I -- 1 may have told her | had done record
checks. | didn't have any records checks with ne. |
didn't -- | just responded out there to listen to a

noti ons heari ng.

Q Did you tell her that there were materials
that you had that you could provide her that constituted
an intelligence file on the defendant, or the Tyranny
Response Team as it related to either -- as of

Decenber -- the defendant or the Decenber 14, 2001

protest?
A No, sir.
Q Did you tell her that there were briefing

material s comunicated to the officers involved on
Decenber 14, 2001 concerning the Tyranny Response Team
protest at the Mauser residence?

A I don't know, sir. | don't renenber.

Q Di d she show you the notion to conpel
di scovery and for sanctions?

A She may have. | don't renenber.

Q Had she communicated with you prior to the

date of the hearing with respect to defense request for
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mat eri al s?

A No, sir.

Q Wul d there have been soneone el se who she
woul d normal |y comunicate with with respect to the
request for those nmaterial s?

A | know she comunicated to the
communi cations section for copies of audi otapes. But
other than that, | don't know who she contacted.

Q You received no request from anywhere in
your command in response to a January 14 |etter demandi ng
that briefing materials in the intelligence files are
related to the response to the TRT?

A No, sir.

Q Did you individually communi cate with any
patrol officers with respect to requesting their presence
on 14 Decenber 2001 at the staging area for the protest?

A Several deputies were assigned to nonitor
the event. During a briefing, | asked those deputies to
neet at a specific |ocation.

Q Did you nake any requests, that were not in
conjunction with a briefing, that you advi sed themthey
were there with respect to the TRT's protest?

A Sorry, would you ask that question again?

Q Di d you have any individual discussions,

with any deputy, in which you requested their response to
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the location, without disclosing that it was part of an
operation involving nonitoring or responding to the
Tyranny Response Team s protest?

A The only ones woul d have been the officers
fromthe SWAT teamthat were not able to attend the
briefing. Wen they got into the area, | spoke with them
and explained to themwhat | had advi sed the other

deputies of during the briefing.

Q Wi ch of ficers would have been SWAT team
officers?
A Deputy Beaulieu and Deputy Roe. Excuse ne.

| believe it's Gordon Roe.

Q What was your contact with Deputy Beaulieu?

A He had arrived at the parking lot. The
staging area. And | was in a nmarked unit w th another
deputy. And I'mnot sure if Deputy Beaulieu was directly
next to me or one vehicle between us, when | explai ned
what | thought was going to occur. | gave himthe sane
briefing | had given to patrol deputies earlier.

Q So account for us, to the best of your
recol |l ection, what you told Deputy Beaulieu?

A There was going to be a denpnstration. A
candl el i ght denonstration, by the Tyranny Response Team
| had been unsuccessful in facilitating a meeting with

themto set up sone ground rules, to advise themof sone



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

46

various statutes that night be applicable. W' re going
to nonitor it, keeping the Tyranny Response Team and the
|l ocal citizens' rights. And we're going to protect both
factions' rights. And | may have told Deputy Beaulieu, |
believe M. Philp does not possess a valid Col orado

driver's |icense.

Q Did you provide himw th any briefing
mat eri al ?
A If I did, it would have been the |ist of

Col orado Revised Statutes as prepared by the District
Attorney's office, and a photograph of M. Philp.

Q What tine did this individual briefing of
Deputy Beaul i eu occur?

A Probably sonmetine after 5 p.m

Q What tine were officers directed to respond

to the location of the protest?

A 5 p.m Approximtely 5 p.m
Q Where were they directed to respond?
A Sone officers were going to be in the

parking lot there at Ken Caryl and Pierce. And sone of
the officers were going to be in the nei ghborhood of the
denonstrati on.

Q Who nmade the assignnents as to who was
pl aced where?

A | don't know.
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Q Was there sone docunent that constituted the
response plan?

A No, sir.

Q At your briefing earlier in the day, were

| ocati ons assi gned?

A Yes, sir.

Q Who nmade the | ocation assignnments?

A | believe it was a shift supervisor off
patrol. Although, | don't know if that woul d have been

Lt. Meyer or a sergeant.

Q Had you contacted Beaulieu earlier in the
day to request his presence? O how was his presence
request ed?

A Lt. Meyer had advi sed that nmenbers of the
SWAT team were going to be involved in this operation.

Q Were you advi sed why the SWAT team was goi ng
to be involved in the operation?

A Patrol thought it was appropriate.

Q Does that nean that some arrangenents were
made to have their equi pnment available, or just to use
t hem as personnel ?

A I think to use them as personnel. | do not
know about their equiprent.

Q At the time that Deputy Beaulieu arrived,

how many nmarked sheriff's vehicles were in the parking



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

48

|l ot at Ken Caryl and Pierce?

A Two or three, when he arrived.

Q Was he directed to report to you, as opposed
to the event conmander?

A Yes.

Q Were you coordi nating your activities, in
terns of how you dealt with the TRT's protest, with any

ot her government agenci es outside of Jefferson County?

A Yes.

Q What agenci es?

A Denver Police Departnent and the FBlI Denver.
Q Were you provided any naterials on the

Tyranny Response Team by FBI Denver?

A Sir, | believe that falls under the privacy
act, and | woul d suggest that you contact the Denver FBI.

Q So are you telling us that the materials
that you have produced are inconplete, in the naterials
provided to you on the Tyranny Response Team by the FBI
and in your possession at the tine of the incident, have
not been provided in response to the subpoena?

A No.

Q So, have any such materials that you
received fromthe Denver office of the
FBI, or fromany office of the Federal Bureau of

I nvestigation with respect to the Tyranny Response Team
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or M. Philp, which were in your possession in Decenber
of 2001 up to Decenber 14 of 2001, been produced?

A Sir, | believe that information would fall
under the privacy act, and | suggest that you contact the
Denver FBI.

MR TODD: Counsel, do you want to talk to
your client before we nake a record?

MS. G LBERT: My | have a nonent, please?

(Ther eupon, the deponent consulted with
counsel off the record from 11:50 to 11:55.)

MR TODD: May we have the | ast question
repeated for the w tness?

MS. A LBERT: Can you repeat the question,
and then | want to talk to you before --

(The last question was read back.)

MS. G LBERT: | don't want to make an
i mproper objection. So you know |I'm doing that.

MR TODD: (Ckay, Counsel.

MS. G LBERT: In order for M. Estep's
responses to make sense, you need to understand, and you
may want to ask hi mquestions. He has a dual role. He
is a Jefferson County deputy sheriff, and he's part of
the Terrorist Task Force, which is controlled by the FBI.
He has gotten sone assistance through the counsel for the

FBI, with respect to docunents and materials related to
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FBI .

MR TODD: | understand that, Counsel. |
guess ny problemis, so we're clear, for the record,
don't believe his response is responsive. W are in a
proceedi ng under Article 3 of the Constitution of the
United States, before an Article 3 court of the United
States of America.

If the Federal Bureau of I|nvestigation
wi shes to pose objection, they know how to do it. If the
United States Attorney wi shes to appear and argue that
mat eri al s shoul d not be produced, material that was
apparently a basis, in part, of why things took place in
this case, they know how to appear and do it.

MS. d LBERT: W have produced all of the
Jefferson County documents related to your request. |If
an FBI docunment got -- was in the Jefferson County file,
which it was not, we would have produced that. W did
not, because it didn't exist.

MR TODD: Well, when this witness functions
on the Anti-terrorism Task Force, he's still a Jefferson
County sheriff's deputy. He's there pursuant an
i nteragent agreenent. To the extent they provide him
access to docunents, those docunents cone that way within
the control of Jefferson County Sheriff's Office. |If

there's sone need to assert sone |level of privilege on a
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national security basis and request protective orders,
that shoul d have been done.

But, quite frankly, if he has information
fromthe FBI which provided docunents that relate to how
this occurred, that should have been discl osed at the
time of Rule 16 disclosures with the opportunity to
address that early in discovery with the magistrate or
wi th Judge Nottingham So, Counsel, |'mdisturbed to
hear he may have based things on information which he had
in his possession, but he views is conpartnented by a
Chinese wall at the point that we are in deposition.
That's the way | interpret the responses |I'mgetting at
the noment. So .

MS. d LBERT: What would you like ne to do?

MR TODD: Well, Counsel, if the wtness had
ot her documents, and relied on other docunents, | think
he's required to disclose the existence of the docunents,
sufficiently, as to neet the requirenments of privilege
| aw or whatever, before he's going to assert objection to
their contents. At which point | think we need -- if you
and | can't agree, we need to be before the nagistrate or
bef ore Judge Nottingham as to whether or not that forns
any basis under the laws of the United States of Anerica
to decline to answer a question.

MS. G LBERT: That | understand. | nean, we
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are responding to the subpoena that you just issued |ast
week.

MR TODD: | understand. But the question
that | asked -- asked himwi th respect to the existence
of docunents doesn't relate to the subpoena. And telling
nme that he -- that his response to whether or not
docunments exi st or he saw docunents, referring ne to the
privacy act, is not a responsive answer.

MS. G LBERT: Let's go back to what you want
me to do.

MR TODD: Well, | guess at the nonent |
want to know whether the witness is going to identify
specific informati on upon which he relied and which he
had, or whether he's sinply going to refer to the privacy
act. In which case, | think we can deal with other areas
of the deposition. And then we need to get a ruling from
the Court as to whether or not there has been a failure
to respond to questions |awfully propounded.

MS. G LBERT: My | have a nonment with ny
client.

(Ther eupon, the deponent consulted with
counsel off the record from12 p.m to 12:11 p.m)

MS. JLBERT: W are waiting for soneone
fromthe FBI to give nme sonme direction.

MR TODD: | guess what the question is,
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would it make nore sense to recess the deposition and
continue these only after we know where we are on there,
so we aren't taking everyone's tinme up waiting to see if
at this point the United States of Anerica wants to
attenpt to intervene in the proceedi ngs or whether --

MS. G LBERT: | cannot guess what they are
going to do. And if | have had an inclination, | would
|l et you know, but | do not.

MR TODD: | understand, Counsel. So, |
think the best thing for us to do then -- we don't know
whet her they are going to have a response by tonorrow, do
we?

THE DEPONENT: Excuse ne.

(Ther eupon, the deponent consulted with
counsel off the record from12:13 to 12:36.)

MR TODD: Okay. \Where are we?

MS. QLBERT: Let nme start by saying a
couple of things: W have treated Jefferson County files
separately fromFBI files. The FBI files -- the FBI may
have an interest in those files. And their counsel m ght
have to assert that interest on behalf of the FBI.

You stop ne if |I'mdoing anything that you
don't want ne to do. But, if | can give you a
background, we may not need to go there. | have gotten

sone nore clarification fromthe FBl about -- well, let
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me start over again.

It's nmy opinion that docunents that
M. Estep reviewed and relied on in formng the basis of
his action in this case, to the extent those are FBI
docunents, you would need to go to the FBI and get those.
But, he didn't rely on any FBI docunents in formng the
course -- the basis of his action in this case. You can
certainly inquire about that. |[|f you don't get those
same answers, you can pursue it. But.

MR TODD: Well, | guess where I'mgoing to
have a problem Counsel, is that |I'mcertainly getting
the feeling that, for exanple, parts of the answers with
respect to Exhibit 5 mght potentially relate to
sonething that's believed to flow fromFBlI 302s that were
provided to the sheriff's departnent. And |'m not aware
of any statutory protection under federal |aw when those
docunents are used by anot her agency after they are
provi ded by the bureau.

MS. G LBERT: | agree with you. And counsel
for FBI provided ne clarification. To the extent that
t hose docunents exist in our files, that's a different
story. But what we were tal king about previously, with
docurments that we -- don't exist in our file,.

MR TODD: Okay. Let's go into that

briefly, and we will see whether | think we are in a
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position where we can proceed or whether we are --
MS. d LBERT: Fair enough.

Q (By M. Todd) Were you provided
docunments -- or shown docunents by ot her agencies,
including the FBI or any other federal agency, that
related to Duncan Duwane Phil p?

A | have reviewed the docunments -- | have
revi ewed docunents within the FBI. There were no
docunments that | reviewed that | based ny know edge --
and nmy knowl edge of M. Philp for the Decenber 14 event.

Q Did any docunents of the FBI indicate
M. Philp's status with respect to any other states and
driving privilege?

A My understandi ng, that informtion would
have to come fromthe FBI.

MS. A LBERT: Can you read back the question

for me?

(The last question was read back.)

MS. QA LBERT: | guess I'mgoing to say, on
the record, the FB -- if you issue subpoena to the FB

and get the FBlI docunents --

MR. TODD: Counsel, | need to indicate, on
the record, his know edge is what's relevant. And his
refusal to answer questions about what was present in

docunments that he reviewed at the FBI that were part of
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his know edge, that's not acceptable for either trial or
deposi ti on.

I nmean, clearly, the question | believe it's
reasonably calculated to |l ead to adm ssi bl e evidence
that's directly relevant on the issues of probable cause
and issues with respect to his notivation on the First
Amendnent clainms and the due process claim

MS. QLBERT: |It's our position that those
docunments are FBI docunents. You may go to the FBlI and
subpoena those docunents.

MR TODD: | didn't ask for the docunent at
this point. | asked himw th respect to the contents of
what he reviewed. That does not require nme to go to the
FBI. His know edge fromthose docunments are issues upon
which he's required to answer under oath. And if the
position is going to be that his know edge, as it relates
to information that may have flowed fromthose docunents,
if the answer I'mgoing to get is "I have to go to the
FBI," we need to recess deposition and we need to go
before the Court.

MS. A LBERT: Well, your question was about
the content of the FBI docunents.

MR, TODD: Based on his know edge of the
docunent, yes.

MS. A LBERT: And to the extent that you're
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aski ng about the content of an FBlI docunent, | think the
FBI is entitled to protect those docunents to the extent
that they think they are --

MR, TCODD: Well --

MS. QLBERT: -- entitled to protection.

MR. TODD: Counsel, we have had this
deposition scheduled for a long tine. This wtness has
known that he was going to be asserting a dual role. And
there's been anple time for the Federal Bureau of
I nvestigation to determ ne whether or not they wi shed to
get involved. | haven't heard any citation to any
portion of the United States code that would indicate
that there's a lawful privilege with respect to the
question asked.

MS. A LBERT: The Privacy Protection Act.

MR. TODD: That does not give hima
privilege to refuse to answer with respect to his
know edge based on the docunent. And furthernore, we are
now dealing with docunents that relate specifically to
the plaintiff. And so | doubt that the Privacy
Protection Act would be applicable, in any event.

MS. d LBERT: What would you like to do?

MR TODD: Well, | believe that at this
point if you want tine for the bureau to ask for a

protective order with respect to questions of this
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wi t ness, that we should recess proceedings. Gve theman
opportunity to file it. OQherwise, | believe this
witness is required by the current state of the | aw of
the case to answer the questions that are put to him

An FBI agent does not get to claimPrivacy
Protection Act when being asked about the basis of his
know edge when we are dealing with the accuracy of
information provided to the Court that is a basis of any
sei zure or any issue of due process. He's now asserting
a claimthat woul d appear to be superior to that that any
bureau agent could assert before the Court.

MS. A LBERT: | don't want to go on and on
and fight with you about this.

MR TODD: Ckay.

M5. G LBERT: But, | think for the record I
need to say, to the extent that the question asked for
di scl osures of the contents of FBI documents, that is
where | think the FBI needs to assert their interest.

MR TODD: (kay.

M5. G LBERT: That's what | saw the | ast
question asking for.

MR TODD: And |I'mgoing --

MS. G LBERT: |If you want to ask about his
know edge, that's fine.

MR TODD: Al right. [I'Il rephrase the
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question.

Q (By M. Todd) To your know edge, did any of
the materials that you revi ewed provided by any
governnent agency, including the Federal Bureau of
I nvestigation, reveal anything with respect to
M. Philp's status on driving privileges in any state
ot her than Col orado?

A I have reviewed the information supplied to
me by Denver PD. A driving history -- crimnal histories
that have the addresses listed. And that's that.

Q So it's your testinobny that no docunents
supplied to you by any other agency made reference to
M. Philp's driving privileges fromthe the state of New
Mexi co?

A As of Decenber 14, excluding the stuff we
di scussed, the stuff from Sgt. Ester, that's correct,
sir.

Q Wel |, does the material Sgt. Ester had nake
reference to M. Philp's driver's license issued by the
state of New Mexico?

A No, sir. It does not.

Q Then | don't understand. What was the
reason for you excluding that material fromyour | ast
answer ?

A | apol ogize. Maybe | didn't understand the
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question.

Q At the time that you saw M. Philp, first on
Decenber 14 of 2001, how old was the last inquiry that
you had to the Col orado Departnent of Revenue Division of
Mot or Vehi cl es?

A Two days.

Q And it showed no restraint. So M. Philp
could apply for and receive a Colorado privilege at any
tine, correct?

A Correct.

Q Up to the point that M. Philp was stopped
by Deputy Beaulieu, on Decenber 14, had there been any
update of the information from Col orado Departnment of
Revenue Division of Mtor Vehicles?

A Not to ny know edge, sir.

Q How did the stop of M. Philp occur? What
caused it to occur? Wat were your observations with
respect it?

A | observed M. Philp get into a pickup. He
backed up. Drove north through the lot. And then | |ost
view. Mnents later, his vehicle exited on to southbound
Pierce. A radio deputy over the radio advised M. Philp
failed to use his turn signal when he |left the parking
| ot turning southbound onto Pierce.

Q What deputy advi sed over the radi o?
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turned over to the district attorney to be turned over to

t he defense, correct?

A Yes, sir.

Q Yes, sir, that's correct?

A Yes, sir. That is correct.

Q To your know edge, was the individual --
were you with -- at the time that that traffic aired,

where was Deputy Beaul i eu?

A He was in the vehicle next to, or one
away -- two vehicles away -- next to ne. There were two
or three patrol cars there. |I'mnot sure if Deputy

Beaulieu's was directly next to nme or the vehicle one

over fromthat. W were all sitting in the shopping

center there.

Q Wul d the Jefferson County Sheriff's office

procedures require the deputy witnessing the act to be

identified in the reports or on the sunmmons?

A Yes.

Q To your know edge, did Deputy Beaulieu
execute or create any docunent that identified who
wi tnessed M. Philp not signaling?

A Not to ny know edge. | don't know that

Deputy Beaulieu did not see it hinself. | just heard it
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over the radio.

Q You didn't recogni ze the voice as being
Deputy Beaulieu's voice, did you?

A It was not Deputy Beaulieu's voice, sir.

Q Where was -- Deputy Beauli eu was one or two
cars over fromyou?

A Yes, sir.

Q And you were parked where in relation to the
exit fromthe parking lot?

A South of the parking lot. And we were all
east of Pierce. On the east side of Pierce. | was

par ked south of M. Philp.

Q Was Deputy Beaulieu east or west of you?

A Nei t her.

Q Ckay?

A He was south of me, sir.

Q He was south of your |ocation?

A Yes, sir.

Q And what obstructed your |ine of vision when

you indicated that you |lost sight of M. Philp?

A O her vehicles. There were other vehicles
parking. There were other parked vehicles. | couldn't
see his exit.

Q Wul d those vehicles al so have been in

direct line of sight between Deputy Beaulieu and
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M. Phil p?

A | don't know.

Q The vehicles that you are describing were
north of your location; is that correct?

A Yes, sir.

Q Deputy Beaul i eu woul d have been wi thin how
many feet of you to the south?

A If it would have been one vehicle, within 6
feet. If it would have been -- if he would have been in
the third vehicle, it would have been in excess of 12
feet, using 6 feet as the approximate wi dth of the
aut onobi | e.

Q Wel |, you were parked in |lined spaces?

A | believe so, yes, sir. | wasn't driving
I was in the passenger side of a patrol vehicle.

Q And so if you were in the passenger side of
a patrol vehicle facing east, you were facing east or
facing west, correct?

A I think I was facing west.

Q If you were in the passenger side of the
vehicle facing west, then you would have had to have been
talking cross the driver of that vehicle in order to talk
to soneone in a vehicle south of you, correct?

A That is incorrect, sir. |If | understand the

question, if I'"'msitting in the vehicle, the passenger
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side, westbound direction, speaking to soneone -- excuse
me, north of ne. You are correct. |f | had been
speaki ng to soneone south of me, | would have had to have

spoke across the deputy.

Q And you indicated that Deputy Beaulieu was
south of you?

A If I did, | was incorrect. | believe
Beaul i eu was north of nme, sir.

Q When soneone indicated that the vehicle had
not signaled, was there any other radio traffic?

A Yes, there was.

Q Those woul d have been cont enporaneous
statenents of w tnesses, correct?

A Possi bl y.

Q Were those on a frequency that woul d have
been recorded in the normal course of operations by the

Jefferson County Sheriff's Departnent's comuni cations

di vi si on?
A | believe so.
Q So when you had this discussion with

Ms. Retsek the norning of February 8, prior to the
hearing, did you tell her that there were specific
statenents over the radio that were witness statenents
with respect to having observed the acts at issue?

A After listening to the tape, Deputy Beaulieu
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and | advised Deputy District Attorney Retsek that the
tape that was provided was not all of the radio
transm ssions involving the TRT denpnstration and the
citing of M. Philp

Q And, in fact, the tape that was produced
related to a traffic stop that occurred after the
denonstration had broken up, correct?

A No, sir.

Q Is it your testinobny that the tape that was
provided related to the stop of M. Philp?

A Yes, sir. In that, ny understanding from
Deputy Beaulieu, an after he had cleared the stop
sonetinme thereafter, he asked for a CR nunber. An
of fense report -- a report number. And there was sone
di scussion at that tinme about that. But the tape that
was provided to the district attorney did not -- was not
earlier in the evening.

Q Wasn't the radio traffic that was turned
over an hour after the stop of M. Philp?

A I"msorry, sir?

Q Wasn't the radio traffic actually -- sorry.

The stop of M. Philp was at 1840, correct?

A | believe so, sir.
Q Wasn't the radio traffic that was turned
over 21407



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

66

A Yes, sir. | believe so.
Q So three hours after M. Philp's stop is the
material that the sheriff's department turned over to the

DA?

Q So it's your testinony that when the hearing
started, Ms. Retsek was aware of the disclosure that was
provided with respect to the communications tapes was, in
fact, inconplete and not responsive to the defense
request ?

MS. G LBERT: Objection. Calls for
specul ati on.

Q (By M. Todd) You can answer the question.

A We advi sed Deputy Retsek that the tape she
recei ved fromthe comunications section was an audi o
recordi ng of Deputy Beaulieu when he requested the CR
and sone fragnents before and after. But it was not the
time surrounding the TRT candlelight vigil and the
contact of M. Philp.

Q Was there an agreenent reached as to how the
rel evant material was to be requested and provided from
communi cations at that point?

A No, sir.

Q Did Deputy District Attorney Retsek request

that you obtain the relevant naterial ?
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A | don't believe so.
Q Ckay. Wio nade the decision as to which

vehicle was going to stop M. Philp?

A | believe Deputy Beaulieu did.

Q Was there discussion of that over the air?
A May have been.

Q Did you at any tinme during the stop nove to

the location where Deputy Beaulieu had stopped M. Philp?

A Yes, sir.
Q What was the reason for that?
A After the contact was concluded, | wanted to

give M. Philp a copy of the information supplied to ne

by the District Attorney's office that pertains to the

st at ut es.
Q You are referring to Exhibit No. 17
A Yes, sir.
Q Did you tell M. Philp at that tine that he

needed to have a permit for the denonstration?

A | believe he -- | believe | told himhe
needed to contact the County Attorney's office to
determine if a pernmit was needed if he planned any
further denonstration inside Jefferson County.

Q What ordi nance of Jefferson County required
a permit for a denonstration?

A I know of none, sir.
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Q If you knew of no ordinance that woul d
require a permt, why did you tell M. Philp he needed to
talk to the County Attorney's office about getting a
permt, or whether one was required?

A Because ny understandi ng fromthe County
Attorney's office, that the county attorneys and the
county conmissioners are the ones that deal with specific
permts on county property -- or on open-space
properties. And they are the ones that deal with
permits. So, it's not -- that's not handl ed by the
sheriff's departnment. So | then referred M. Philp to
the County Attorney's office to deternmine if a permt was
needed.

Q Did you have any reason to believe that the
Tyranny Response Teanis protest involved open-space | ands
or county property?

A No, sir.

Q So you had no reason to believe that
anyt hing the Tyranny Response Team was doi ng woul d have
fallen within the scope of any permt requirenent?

A | amnot totally aware of all the permt
requi renments inside the county. As | have indicated,
those are handl ed by the comm ssioners and the County
Attorney's office. | don't have know edge of all of

those. | was directed to refer the individuals to the
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County Attorney's office to deternmine if a permt was
needed. That's what | have done.

Q Who directed you to tell M. Philp that he
needed to contact the County Attorney's office to inquire
as to a permt for a protest?

A A nmenber of the Jefferson County County
Attorney's office.

Q Did you -- do you answer to the County
Attorney's office?

A Yes, sir.

Q You do? The County Attorney's office is
wi thin your chain of command?

A No, sir.

Q The County Attorney's office enpl oyees are
entitled to the status as peace officers?

A No, sir.

Q So you elevated the county attorney's

request to a direction froma | aw enforcenent officer,

correct?
A Yes, sir.
Q And you did that without any belief that

there was a specific ordinance that woul d have required a
permt, correct?
A I was directed that the county attorneys and

the county conmi ssioners are the ones that deal with
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permits. | do not have total know edge of what permts
are required. And the sheriff's departnent does not
enforce those. The county comi ssioners or sone zohing
board or sonething |like that does. | didn't know. So
just directed M. Philp, if he was going to have any
further denonstrations, to contact the County Attorney's
office to see if there are any permts required.

Q You nmet with the County Attorney's office
or a representative of their office, in the initia
neeting. And they had failed to provide you with any
authority indicating that any pernits would be required,
correct?

MS. A LBERT: Objection. M scharacterizes
prior testinony.

MR. TODD: You can answer.

THE DEPONENT: |'msorry. | apol ogize
Wul d you ask -- would you repeat that question?

(The last question was read back.)

A Correct. | was advised they were -- they
would ook into it and get back with me at that neeting.

Q (By M. Todd) So the County Attorney's
of fice never provided you with information that a permt
woul d be required, or could be required, for the type of
protest Tyranny Response Team was conducting; is that

correct?
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A No. | was directed that | should ask the
menbers of the Tyranny Response Teamto pl ease contact
the County Attorney's office to see if there are any
permts required for any further denonstrations.

Q In your years in | aw enforcenent, have you
becone aware that permtting requirenents nay be an issue
in terns of burdening speech under the First Amendnent?

A No, sir.

MS. JLBERT: Objection. Calls for a lega
concl usi on.

Q (By M. Todd) So at no tine did you
understand that any of the court cases have indicated
that permt requirenents may burden the exercise of
protected speech under the First Amendnent.

THE DEPONENT: | apologize. |It's been --
can you repeat his question so | understand it fully?

(The last question was read back.)

THE DEPONENT: Wobuld you re-ask the
question? Restate the question? | don't think
understand it.

Q (By M. Todd) In your years of training and
experience, did you cone to understand that the courts of
the United States of Anerica have held that requiring a
permt for a protest nay burden protected speach under

the First Amendnent ?
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A No, sir.

Q You have never understood that?

A | have not heard that, no, sir.

Q So is it your belief that the county is free

to inpose pernit requirenents on any denonstration it
wi shes to?
MS. QLBERT: Objection. Calls for a |egal

concl usi on.

Q (By M. Todd) You can answer the question.

A I"'munaware of the county's specific
policies, guidelines, rules, as pertains to pernts over
the entire county.

Q (By M. Todd) Prior to Decenber of 2001,
were you aware of the Skokie protest case where the Nazi
party went to court when the City of Skokie, Illinois

refused to grant them a parade permit?

A Only in the light that | had heard about it.
But I'mnot famliar with the case. |I'mnot faniliar
with the facts. |'mnot fanmiliar with the results.

Q So you did not know that the courts held

that the City of Skokie could not deny the Anerican Nazi
party a permit to march in Skokie?

A No, sir.

Q Was there sone reason why you didn't receive

a request in witing, or why the County Attorney's office
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did not attenpt to communicate in witing with the
Tyranny Response Team with respect to whether or not a
permt would be required for what the Tyranny Response
Team wi shed to do in Jefferson County?

A I can't speak for the District Attorney's
of fice.

Q I think we are tal king about the County
Attorney's office?

A | apologize. | thought you said district
attorney. And I'll answer the sane. | cannot speak why
the County Attorney's office did not wite letters to
Tyranny Response Team

Q Did the County Attorney's office provide you
any guidance, with respect to the pernissible paraneters
for your request or instruction to the Tyranny Response

Teamor its representatives, that they contact the county

attorney?

A | apologize. You are going to have to
rephrase it or | have to have it repeated. It was a |long
question. | want to nmake sure | get everything correct.

Q Were you provi ded any guidelines or

paraneters in the way in which you were to nake the
request that they were to speak with the county attorney
about the need for a permt?

A Just verbal.
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Q Did the -- that verbal instruction include
that there was no | egal requirenent that they do so?

A No. Because it was a suggestion that in the
event they planned a further denonstration they could
contact the County Attorney's office to deternmine if
there's any pernits required.

Q The last direction to the County Attorney's
office that you had was at the initial neeting, correct?

A No, sir.

Q What subsequent direction did you receive
fromthe County Attorney's office after the initial
neeting that, | believe you testified, was early in
Decenber, perhaps the 4th, 5th, or 6th?

A Prior to the event. Possibly the 13th or
14th | contacted the County Attorney's office,

tel ephonically, when | received the direction.

Q Who at the County Attorney's office?
A Lily Ceffler.
Q Did Ms. Ceffler provide you with any county

ordi nance at that point that would require a permt?
A No, sir.
MS. QA LBERT: I|I'mgoing to object. W are
starting to get into attorney/client privilege. |
mean -- | think --

MR TODD: | think there may be a very
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serious question, if there's attorney/client privilege,
since he's indicating he's receiving direction, not
advi ce, of counsel. And he has already indicated that he
believes that he's subject to direction fromthe County
Attorney's office, rather than them providi ng advi ce,
with respect to how he's to conduct his office. So, let
me clarify that and then we can deal with this.

MS. d LBERT: Ckay.

Q (By M. Todd) You were seeking advice from
the County Attorney's office with respect to how the
| awful | y conduct yoursel f?

A Yes.

Q So, is it now your position that there was
direction fromthe County Attorney's office that the
county attorney should be contacted by the TRT?

A The direction | was givenis if the TRT
wi shed to protest again in Jefferson County, they were --
the County Attorney's office be contacted to determne if
a permt is required.

Q So when you conpl eted your conversations
with the County Attorney's office, you were under the
i mpression that you had received direction equival ent of
direction fromyour chain of command, that you were to
tell the TRT that they needed to contact the County

Attorney's office to determ ne whether a pernit was
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necessary with respect to any future activity in
Jef ferson County?

A | contacted the County Attorney's office.
Asked a question pertaining to protest. They advi sed.

M5. G LBERT: You -- |I'm concerned about the
attorney/client privilege here.

MR, TODD: |'m concerned about the privilege
at this point, and whether or not there's a conflict of
interest, since he seens to have indicated he was given
directions that were orders rather than advice from an
assi stant county attorney.

MS5. G LBERT: It's out there. It's in the

room | can't say it doesn't exist.
MR TODD: | understand that. So .
Q (By M. Todd) What was your purpose in the

contact on the 13th or 14th with the County Attorney's
office with Ms. Ceffler?

A To determine a course of action as it
pertains to the county's zoning and permt processes in
reference to denonstration.

Q So was your contact with Ms. Ceffler related
to your belief that enforcenment of those areas on behal f
of the commissioners lies with the County Attorney's
of fice?

A It lies within sonme entity inside the
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county. The sheriff's department does not deal with

those. Now, | do not knowif it's the County Attorney's

office, if

Q

it's conm ssioners, or some zoni ng board.

You were seeking policy direction at the

time you contacted Ms. Ceffler --

A

Q

I was seeking direction.

-- wWith respect to the position that the

county was taking?

A

gui del i nes.

Q

Wth respect to the county's policies or

So you were not seeking |egal advice, as

such, in terms of how to conformyour conduct to the

requi rements of the law, correct.

A

I was seeking guidance fromthe county

attorneys so | would know how to respond and stay within

the gui deli

Q

nes and, you know, the statutes in Col orado.

You knew at that point what the staging area

was going to be; is that correct? Were the staging area

was going to be?

A

Q

to the appl

Yes, sir.
Did you ask for any direction with respect

ication of the state traffic statutes to

private property?

A

Q

No, sir.

Did you ask for any direction about what the
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definitions of intersection, highway, or roadway were
under Title 42 of Col orado Revi sed Statutes?

A No, sir.

Q Did you ask for any direction as to your
ability toinitiate a stop rather than a voluntary
contact with any nenber of the Tyranny Response Tean?

A No, sir.

Q Did you have any reason to believe, at that
point in tine, that there would be no trespassing signs
posted on private property, clearly visible, such as to
i nvoke second-degree crimnal trespass under 18-4-405.3
Col orado Revi sed Stat utes.

A Wul d you ask that question again, sir?

MR TODD: Repeat the question.
(The last question was read back.)

A I was aware trespass signs were going to be
posted in that nei ghborhood.

Q (By M. Todd) And this is because you had

conversations with individuals in the nei ghborhood?

A Yes, sir.

Q How di d those conversations occur?

A Tel ephoni cal | y.

Q Who initiated thenf

A One initiated by a neighbor. And that

i nformation passed on to ne. And | returned that
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nei ghbor's call. The other was initiated by ne. |
contacted M. Mauser when | |earned of the event.
Q So you contacted M. Mauser and discussed

with himways in which he could alter his current
behavi or, or status, in order to pernit the opportunity
to perhaps interfere with or arrest protestors?

MS5. G LBERT: Object to the formof the
question.

Q (By M. Todd) Did you discuss posting "no
trespassing" signs with M. Mauser?

A M. Mauser indicated he was going to. |
said, "That's within your right, and you do as you want."

Q Now, this was imediately after M. Mauser's
arrest at NRA offices, correct?

A | don't know.

Q You didn't know anythi ng about M. Mauser's
arrest, back east, for a protest at the NRA office and
his refusal to | eave private property?

A I knew of the incident. | don't know
exactly when that occurred. | know when | contacted
M. Mauser, but | don't know when he had his contact with
NRA.

Q Wasn't that, indeed, discussed in the
materials in the Tyranny Response Teamsite, and part of

the reason for the protest, candlelight vigil to his
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resi dence?

A Yes.

Q So you did know that that had preceded this,
correct?

A Yes. | knew it preceded. How close it had
preceded, | don't renenber.

Q Did you have any reason to believe that

menbers of the Tyranny Response Teamintended to pass on

to private property and off of the public right-of-way?

A Yes.
Q What was that information?
A Based on M. Philp's contact as a Tyranny

Response Team nenber, in August, at the presidential Bush
visit, where he elected to | eave the appointed First
Anmendnent area. | --

Q What statute of the State of Col orado, or
ordi nance of the Gty and County of Denver, authorized an
appoi nted First Amendnent area?

A | believe that is covered under the
presidential security. You know, Secret Service sets up
a boundary for presidential security area

Q Was M. Philp arrested under the authority
of the Secret Service on federal charges?

A No. | was -- | believe he was arrested

under the authority of the Denver Police Departnent for
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di sobeying a | awful order.

Q In order for there to be a | awful order,
there woul d have had to have been what ?

A An order given to himto please stay back
where he was at.

Q Doesn't there have to be a statute, or an
ordi nance, restricting the right of access on a public
right-of-way and refer to the lawful order to tell himto
| eave?

MS. JLBERT: Objection. Calls for a |egal
concl usi on.
MR TODD: You can answer the question.

A I don't believe so. |'mnot sure what
ordi nances Denver has. This is a Denver ordinance. And
he was in violation -- | was just reading the reports.

He was issued a summons for this offense.

Q Was he convi ct ed?
A | do not know.
Q Did any court deternmine that there was

probabl e cause to believe that he had violated the | aw?
A | don't know.
Q Do you know of any basis to believe that the
arrest was for anything which was |egally cognizable in
light of the First Amendnment to the Constitution of the

United States?
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MS. JLBERT: Objection. Calls for a lega
concl usi on.

MR, TODD: You cah answer.

A I don't know. The only thing | know is what
| stated.
Q (By M. Todd) Did you have any reason to

believe that any nenbers of the Tyranny Response Team
woul d intentionally, knowi ngly, or recklessly nmake
unreasonabl e noise, in a public place, outside of
their -- what they had a right to do pursuant to the

First Arendnent to the Constitution of the United States?

A Based on their postings on their website,
they indicated there were bringing bullhorns -- bullhorns
in that nei ghborhood. | thought that possibly could be

identified as unreasonabl e noi se.
Q You understood that under the First

Amendnent they would have a right to nmake a speech

correct?
A Correct.
Q They' d have a right to speak to their

supporters that were noving through the public
ri ght-of-way, correct?
A Correct.
Q Amplification wouldn't necessarily make that

exceed the bounds of the First Anendment protection under
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your understandi ng, correct?

A No, sir.

Q Do you believe the anplification would be or
or would not?

A | believe anplification in that cul-de-sac,

i n that nei ghborhood, could be deermed as excessi ve.

Q Does anything in Exhibit No. 1 provide any
gui dance to at what point the noise beconmes unreasonabl e?

A No, sir.

Q Did you have any reason to believe the
plaintiff or any nmenber of the Tyranny Response Team was
i ntending to obstruct the public highways?

A H ghways? No. Roadways? Possibly.

Q Okay. What information did you have that
they woul d bl ock any street?

A That's a cul -de-sac. It has a snal
sidewal k. | was concerned if there were too many peopl e
that they could fall into the street and bl ock the
street.

Q Wel |, doesn't obstruction require themto
remain stationery at a tine that traffic is attenpting to
pass?

A Yes, sir.

Q Did you have any reason to believe that they

intended to do that?
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A | didn't know, sir. | attenpted to
communi cate with themto deternine how nmany people were
going to be there, to try to facilitate this. They were
not responsive.

Q You had M. Philp's e-nmail address
t hroughout this period of tinme, correct?

A Yes, sir.

Q You nmade no attenpt to conmunicate with him

either by United States mail, what you believe to be his

mai | i ng address, or through e-mail, correct?
A Correct.
Q You nmade no attenpt to conmunicate with any

of the TRT through any neans that would be preserved by a
witing, correct?

A Correct.

Q You nmade no attenpt to conmuni cate through

any nmeans that would be verifiable at a future date,

correct?
A I ncorrect.
Q Ckay. Wiat subsequently verifiabl e nmeans

did you use in attenpting to contact the Tyranny Response
Teamwi th respect to the candlelight vigil at the
Mauser s?

A Not es of ny phone calls, the conversations

that | had with the individuals, | believe, would
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corroborate ny attenpts.

Q Ckay. Could you please show us, in the
docunments that you produced, the notes of your phone
cal | s.

A Certainly. Gkay. Those are the only notes
that | have of the phone calls.

(Deposition Exhibit 8 marked for
i dentification.)

Q (By M. Todd) |'m handing you what has been
mar ked as Deposition Exhibit No. 87

A Yes, sir.

Q Those are the notes that you have of the

phone cal |l s?

A Yes. These are the notes that | have of the
phone calls. | believe, in here, there's a response from
M. Philp -- or sonmeone from TRT directing ne pl ease

don't call anynore. Wuld you like ne to pull that out,
t o0?
Ckay.
A This is going to take ne one nonent, sir.
Ckay. It's right here, sir.
(Deposition Exhibit 9 marked for
identification.)
Q (By M. Todd) You have handed ne now what

is marked as Exhibit No. 9 as being the indication that
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you shoul d stop calling?

A Yes, sir.

Q Now, are you referring to -- first, Exhibit
No. 9 is a printout froma TRT website; is that correct?

A Yes, sir.

Q And there was an e-nmail coment posted on
there. Are you referring to the mddle of the first
page, "Oh Sheriff Estep stop calling elizabeth she is not
a representative of the TRT and is tired of your calls"?

A Yes, sir.

Q Now, there was a reply button on the site
for that, correct?

A Yes, sir.

Q So you could have, by pressing that reply
button, comunicated with the individual that told you
El i zabeth was not the appropriate person to be

contacting, correct?

A Correct.

Q D d you?

A No.

Q So you weren't told to not call the TRT, you

were told that the person that you were calling was not
the appropriate contact person, correct?
A Correct.

Q And you didn't do anything to deternine who
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the appropriate contact person would be, correct?

A Yes. | did.

Q What did you do to determ ne who the
appropriate contact person woul d be?

A I contacted both Tristin Trebber and M. --
his |last name starts with a "Z".

A I"l'l spell the |ast name.
Z-i-e-g-e-n-h-a-g-e-n. M. Trebber acknow edged he was
aware, and a nenber of TRT, but without being involved in
that event, and directed ne to contact someone el se. |
contacted M. Ziegenhagen. And he advised ne he would
get the infornmation to the responsi ble person that was
going to be handling TRT event, and soneone woul d get
back with ne.

Q Now, was there any secret at this point in
time, with respect to your contact, that Duncan Philp was
designated as the director of political agitation for TRT

in Decenber of 20017

A No, sir.

Q You knew that?

A Yes, sir.

Q Didn't you believe that the director of

political agitation would nmean that he was the individual
responsi ble for a public protest?

A Yes. It did. | had no nmeans of contacting



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

88

M. Philp by phone.

Q You could have sent hima letter or an
e-mail, correct?
A I did not feel there was adequate tine to

send a letter. And | did not send an e-mail.

MS. A LBERT: | don't know how far you are,
but if | don't eat by 2:00, | can't function.

MR TODD: Okay. What's your pleasure,
Counsel ?

MS. d LBERT: What nmkes sense? | nean, you
know where you are goi ng and where you are trying to go.
So | think, you know, if you give me 20 nminutes | can get
a piece of fruit out of my car and cone back. But

MR TODD: Shall we break until a quarter

after?
MS. d LBERT: Ckay.
MR TODD: Ckay.
MS. A LBERT: What -- can we go off the
record?
MR TODD: Yes.
(Break from1:42 p.m to 2:23 p.m)
Q (By M. Todd) Okay. Now, with respect to

information that you have from ot her agencies with
respect to either M. Philp or the Tyranny Response Team

and which you've had prior to, or on Decenber 14 of 2001,
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were you provi ded copies of docunents or nerely pernitted
to review files?

A Provi ded copi es of docunents by the Denver
Pol i ce Depart nent.

Q Ckay. Did the Federal Bureau of
I nvestigation provide you copies of naterials, or nerely
have you review files at their offices?

A I have reviewed files, reviewed docunments at
the FBI. And there were no docunents that pertained to
the events involving Decenber 14, or that | base ny --

Q When you were pernmitted to revi ew FBI

docurments, how woul d that occur?

A | believe |I can explain your question with
an explanation of what I'mdoing. | have been assigned
to a task force for the past five years. | work in their
space. | have an office in the Denver FBI.

Q Ckay.

A I have a clearance. | have access to the

files. Al files.

Q And you're provided access to those files,
does that nean that you copy docunents and have them as
part of your individual investigative file at tines?

A On matters that I'minvestigating as a
menber of the FBI Joint Terrorism Task Force on matters

that | have open FBI matters on, yes.



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

Q Now, as part of their task force, then you
have unescorted access within the offices of the Federa
Bureau of Investigation within the Denver office,
correct.

A Yes, sir. Excluding -- excuse nme, this is
only a recent exclusion. All agents. The file room |If
I want a file, | ask a clerk/secretary to get the file,
and they bring the file up to ne. | can't go down to the
file roomand just | ook anywhere.

Q So you have the sane unescorted access that
an FBI agent would have within the offices? There are
certain restricted areas in itens of the file roomin
order to maintain a record of who has the files?

A Yes, sir.

Q And at any tinme were you conducting any part
of any investigation of the Tyranny Response Team or
Duncan Philp as part of your responsibilities with the
Joint Terrorism Task Force?

A Wul d you ask that question again?

THE DEPONENT: Coul d you repeat the

question?
(The last question was read back.)
A If there's information out there -- in
response to your question, | believe that would have to

be obtained fromthe FBI
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Q I think your answer was non-responsive. Let
me ask that you answer the question that | asked.
MS. d LBERT: Wuld you repeat the question
pl ease.
(The second to the | ast question was read
back.)
M5. G LBERT: | don't want to confer with a
question pendi ng, but
A | believe that information -- if there is
information out there, that is FBI's information and you
woul d have to get that fromthem
Q (By M. Todd) Investigator, | believe the
answer can be answered -- this is a yes or no question.
And | believe that unless you are asserting a statutory
privilege, that you are required, by your oath, to answer
t he question.
MS. G LBERT: |If | can say sonething here
If you' d allow ne a nonent to contact counsel for the
FBI? And the thing the witness is concerned about is
divulging information the FBI would protect. |If | can
have that nonment, | might be able to get an answer to
your question.
Let ne nake sure | have this down.
(Break from2:30 p.m to 2:54.)

MR TODD: Okay. So do you want the
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question reread, or are we --

MS. G LBERT: I'mgoing to give you ny
spi el .

MR TODD: (kay.

M5. G LBERT: The witness has testified that
he's a menber of the Joint Terrorism Task Force. The FBI
controls the Joint Terrorism Task Force. The question
calls for protective FBI investigative information. The
FBI has instructed the witness not to answer the
question. | have the name of counsel, and a phone
nunber, if you would like that.

MR TODD: Does the FBI intend to request a
protective order?

M5. GLBERT: | -- | do not know the
specific answer to that question. Based on ny discussion
with counsel, | would inmagine that the answer is yes.

MR TODD: Okay. Are you requesting that we

recess these proceedings until they obtain a protective

order?

MS. G LBERT: Before | say that -- | nean,
one of the FBI's positions is that -- before | even state
that -- is it your position that they need to seek a

protective order?
MR TODD: It's ny position that absent a

statute that says it's privileged, the confidential
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information is not a basis not to answer a question under
oath in a federal proceeding. And if they are directing
himnot to answer without seeking a protective order,

they are obstructing justice.

MS. G LBERT: | need to consult with counsel
fromthe FBI. 1'mnot trying to make this difficult.
MR TODD: | understand, Pat.

(Break from2:56 p.m to 3:00p.m)

MR TODD: Okay. Wiere are we now?

MS. G LBERT: | don't have an answer to you
as to whether they are going seek a protective order.
The chi ef division counsel is contacting the U S.
Attorney's office, and they are going to have that
di scussi on.

MR TODD: Okay. Well, then it is ny guess
we should deal with a couple other elenents here and then
continue the bal ance of the deposition.

MS. G LBERT: GCkay. You nean by that
continue -- what other elenments?

MR TCODD: | nean -- well, | have sone
questions that | don't think relate to --

MS. d LBERT: Ckay.

Q (By M. Todd) Investigator, we were told
this afternoon that there was a vi deotape made by the

sheriff's departnment enpl oyees of the protest Decenber 14
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of 2001; is that correct?

A Correct.

Q Wio nade the videotape?

A I nvestigator Ral ph Gall egos,
Ga-l-l-e-g-o0-s.

Q Wul d there have been sone report or

evi dence put in that would have related to the nmaki ng and
storage of the videotape?

A No, sir.

Q So the videotape was nade, but it was never

| ogged anywhere in Jefferson County Sheriff's Departnent

records?

A Yes, sir.

Q It was | ogged?

A It was not | ogged.

Q It was not | ogged?

A The vi deot ape was nmade. | nvestigator
Gal l egos gave it to nme. |It's been in ny care, custody,
and control .

Q And when does the videotape start?

A 6:05 -- shortly after 6:00.

Q Where was | nvestigator Gallegos at

approximately 6:40 p.m?
A At 6:407

Q At the time that M. Philp was alleged to



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

95

have committed a traffic violation that resulted in
Sunmons No. 147323 issued by Deputy Beaulieu, where was

Deputy Gall egos with the video canera?

A | don't know.

Q Have you revi ewed the videot ape?

A Briefly. Just to obtain the begi nning and
ending -- and ending tines. And to see, basically, what
it depicted. | reviewed it fast-forward notion.

Q Does it depict M. Philp's car in the

parking lot at the staging area? O M. Philp's truck in
the parking |ot of the staging area?

A It depicts M. Philp. M. Philp's truck may
be there. Unfortunately, at that tine of night it was
dark. There was no external light. No IR light. So
it's very poor quality of a nighttine video wi thout any
additional lights. |It's very hard to see.

Q But it woul d possibly provide an indication
as to whether or not there was or was not a signal as
M. Philp's truck exited the parking lot, correct?

A It may.

Q Is it your testinmony that you didn't realize
that that woul d be evidence that was required under Brady
v. Maryland to be nade available to the defense in the
underlying crimnal prosecution before Judge Hoppin?

A Yes. Yes, sir.
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And this is because you thought that the
due process didn't apply to a traffic case?

No, sir. | was under the inpression the

ticket stood on itself. And | had forgotten about the

vi deo.

Q

Was it the intent in having the videotape

made to provide evidence with respect to what was

occurring?

A

Q

Yes.

Do the policies and procedures of the

Jefferson County Sheriff's Departnent require that

evi dence

be appropriately docunented and booked in with

an evi dence custodi an?

A If a crimnal offense had occurred that was
wi t nessed on the tape, | would say yes.

Q What's your understanding of what is or is
not a crimnal offense?

MS. JLBERT: Objection. Calls for a lega

concl usi on.

MR TODD: Counsel, | believe | asked him

for his understandi ng, not what actually was or was not a

crimna
Q
question.

A

of f ense under Col orado | aw.

(By M. Todd) And you nay answer the

A violation of the Col orado Revi sed
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St at utes.

Q Any viol ation of Col orado Revised Statutes
you believe is crimnal?

A I'"munclear when it comes to certain traffic
matters. Because when | was last on patrol, they have
since changed the traffic infractions. And | don't know
the answer to that one when it pertains to traffic.

Q You have never had occasion to | ook that up
in the statutes?

A Not since | left patrol, no, sir.

Q You are aware that a failure to provide
proof of insurance, or otherwi se conply with 42-4-1409,
Col orado Revised Statutes, carries up to a year injail,
aren't you?

A No, sir.

Q You weren't aware of the penalty for failure
to have nmandatory i nsurance?

A I knew there's mandatory insurance. | was
not aware of the penalty, sir.

Q | take it that you are licensed to operate a
nmot or vehicle in the State of Col orado?

A Yes, sir.

Q In the course of obtaining and renaini ng
|l icensed, you have indicated your proficiency to

representatives of the Col orado Departnment of Revenue
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Di vision of Mdtor Vehicles with respect to the traffic

| aws?

Q Have you ever had occasion to cite anyone
for failure to present proof of insurance?

A No, sir.

Q Did you have any reason to believe that the
parking lot fromwhich M. Philp was turning was publicly
mai nt ai ned?

A No, sir.

Q Did you have any reason to believe that
there was a publicly maintained traffic control device at
the intersection of the parking ot and the entryway into
Sout h Pierce?

A No, sir.

Q Did you have any reason to believe that
M. Philp was on a public roadway at the tine that he
exited, prior to entering Pierce, at the tine he exited
the parking lot?

A No, sir.

Q Di d you have any reason believe that that
cut through the sidewal k, into the parking |ot,
constituted an intersection as defined under Col orado
Revi sed Statutes entitled 42

THE DEPONENT: Wbuld you repeat that
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question, please?

(The last question was read back.)

A Yes.

(By M. Todd) What was that basis?

I thought it was an intersection. | thought
when you left a parking lot, at a -- | thought that, you
know, it turned into an intersection.

Q Did you ever have occasion to review the
definition of the terns "intersection" or "roadway"
wi t hin Col orado Revi sed Statutes?

A Probably not since prior to 1983.

Q So your belief that it was an intersection
was without having read 842-4-101 defining those terns?

A Yes, sir.

Q And you were aware that since the tine that
you testified that you had revi ewed those terns that
Title 42 of Colorado Revised Statutes was recodified?

A No.

Q You weren't aware that the general assenbly
had recodified Section 42, shifted sections, changed
definitions, and noved to a conprehensive recodified
code?

A No.

Q Were you aware that citation to carel ess

driving and driving under the influence had changed in
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terms of the statute number?

A No, sir.

Q When you were in patrol, did the Jefferson
County Sheriff's Departnent generally handle traffic
i nvestigations of events on private property if a DU or
| eavi ng the scene of an accident was not involved?

A No.

Q Didn't it, by policy, provide that those
were not investigated because they were not within the
jurisdiction of the departnent?

A I don't remenber what policy was back in
1983, and prior.

Q Do you recall investigating accidents on
private property that didn't involve an allegation of DU
or |eaving the scene?

A Yes. Exceptions to that was we had contract
services for a period of tine at Lakeside. W were
required to handle all the reports there as a
muni ci pality. And they were -- the accidents
i nvestigated at that |ocale.

Q That woul d i nvol ve specific runicipa
ordi nances, correct?

A No, sir. Because Lakeside at the tinme did
not have nuni ci pal ordi nances.

Q Then what woul d you be investigating?
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A Accidents. Traffic accidents that occurred
on private property. Prinmarily hit and run. But there
were traffic accidents being investigated on private
property. | don't have a real vivid, but | have a vague
recol |l ection.

Q O her than Lakeside, what was your
under st andi ng of what would occur if there was a request
with respect to an accident that occurred on private
property where there was not an indication of alcohol or
hit and run?

A At that date and tine, those calls were sent
to Colorado State Patrol. And they were handling
accidents. W would respond to assist with first aid,
mai ntain the scene until relieved by Col orado State
Patrol, back in the early '80s.

Q In fact, isn't that still the policy of the
Jefferson County Sheriff's office that primary
responsibility for traffic enforcement rests with the
Col orado State Patrol in the unincorporated areas of
Jef ferson County?

A | don't know, sir.

Q Do you recall any training materials that
indicated to you that the exit of a privately owned and
privately mai ntai ned parking |ot could be considered

either a roadway or a highway under 42-1-102, Col orado



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

102

Revi sed Statutes?

A No, sir.

Q Do you recall lectures at the acadeny that
stated that was the case.

A No, sir.

THE DEPONENT: Excuse ne. | need to use the
restroom if we are going to continue for a while.

MR TODD: Sure.

(Break from3:17 p.m to 3:20 p.m)

MR TODD: Could you read ne back the | ast
question and answer.

(The last question and answer was read
back.)

Q (By M. Todd) Do | understand you correctly
that you only recalled sonmetine within the past several
days that there was a vi deot ape?

A Yes, sir.

Q Did you label this videotape at the tine

that you received it fromlnvestigator Gall egos?

A No, sir. Investigator Gallegos labeled it.
Q Was it sonmehow i ndexed with records?

A No, sir.

Q Does the Jefferson County Sheriff's office

have any policies with respect to docunenting when

vi deot apes are nade and retained with respect to
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activities of officers or investigations?

A | believe so.

Q Wul d those policies have required that some
witten notation be made so that records woul d have an
i ndexi ng that the item existed?

A | don't believe so, sir.

Q So are you telling us that the policies of
the departnent are such that upon receiving a subpoena to
produce docunents, or a request under the Crininal
Justice Records Act, the sheriff would not be able to
conply without individually asking each officer whether
or not they had material that fell within the scope of
the request?

A No, sir.

Q Well, was there sone way that the sheriff
woul d have known, on a request for all materials related
to the Decenber 14, 2001 protest of Tyranny Response
Team that this videotape existed, in order to produce
it?

A The sheriff would have had to have contacted
the intelligence section, who were involved with that
i nvestigation, and deternmne if they had a video.

Q Well, in fact, the County Attorney's office
did contact you with respect to you providing them

information so they could nmake di scl osures --
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A Uh- huh.

Q -- pursuant to the Federal Rules of Civi
Procedure with respect to all docunents and tangible
obj ects, correct?

A | received a subpoena fromthe County
Attorney's office for all docunents and records
pertaining to TRT and to M. Philp. And | honored that.

Q You had previously received a sunmons and
conplaint in this action and had been requested by the
County Attorney's office to nake available to them al
information so they could disclose its existence with
respect to this case, correct?

A Correct.

Q And not hing you provided them at that point
identified there being a videotape, correct?

A | provided the requested discovery by the
County Attorney's office, this norning, with the county
attorney. At which tine | provided themw th the video.

Q Back when you initially net with the county
attorney, after conmencenent of this action, did you
provi de them anyt hing that disclosed the existence of the
vi deot ape?

A No.

Q Did you provide themw th anything that

di scl osed the existence of any docunments that had not
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been provided by the district attorney in the course of
crimnal discovery?.
THE DEPONENT: |1'msorry. Wuld you ask --
repeat that question, please.
(The last question was read back.)
A | provided everything that | had to the
County Attorney's office.
Q But that didn't include the videotape?
A I provided the videotape to the county
attorney this norning.
THE DEPONENT: Excuse ne. |'mnot sure if
this is for ne or for --
(Ther eupon, the deponent consulted with
counsel off the record from3:26 p.m to 3:49 p.m)
MR TODD: W are going to be doing the
deposition of the plaintiff tonorrow comencing at 9 a. m
at the County Attorney's offices. It's ny understanding
that defendant's counsel is going to contact the U. S
Attorney's office, and the magistrate, to arrange a tinme
where we will all be present at the County Attorney's
office to take up the issues as they relate to the
instructions that this witness believes he has received
fromcounsel for the FBI not to answer certain questions
that | have interposed.

And that we would then be continuing this
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matter to get guidance fromthe magistrate. And having
gotten gui dance fromthe nmagi strate, would then tonorrow
reset the balance of this witness's deposition. |Is that
your understandi ng, Counsel ?

M5. d LBERT: Yes.

MR, TODD: Thank you. Then, with that, we
can recess for the day.

WHEREUPON, the within proceedi ngs were
concluded at the approxi mate hour of 3:50 p.m of this

28t h day of August, 2002.

* % * *x *x * *
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